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352.  9,  Sa52a,  JUL-DEC,  19^?, 
San    Francisco    (Cali-f.) 
City   Attorney's   0-f-fice 
0-f-ficial    opinions    o-F 
the   City   Attorney    o-f 
the 


SAN  FRANCISCO 
'   KIBUC  UBRARY 


-  A  - 

ABANDONMENT  of  San  Mateo  Route  No.  40;  Procedure  419^ 

ADOPTION  proceeding  filed  in  another  county,  Petition  for  sole 

custody  not  exempt  from  filing  fee  where  4162 

ADULTS  charged  with  violations  of  Welfare  &  Institutions  Code, 
Sec.  702,  and  Penal  Code  Sec.  270  -  Juvenile 
Probation  Officer  has  jurisdiction  re  4164 

AIRPORT  LAND  LEASES,  SAN  FRANCISCO  4163 

AMERICAN  CIVIL  LIBERTIES  UNION  of  No.  Calif.  - 

Outdoor  use  of  amplifiers,  loud  speakers  and  so\jnd 
trucks  -  Police  Code  Sec.  43  -  uncontrolled 
discretion  of  Chief  of  Police  for  issuance  and       4201 
revocation  of  permits  for,  unconstitutional  partially 

AMPLIFIERS,  LOUD  SPEAKERS  and  SOUND  TRUCKS,  outdoor  use  of  - 
Police  Code  Sec.  43  re  granting  uncontrolled 
discretion  to  Chief  of  Police  for  issuance  and 
revocation  of  permits  re  4201 

ANGEL  ISLAND,  Taxation  by  Marin  County  on  acquisition  by  City     4217 

ASSESSMENT  DISTRICT,  Forming,  for  purpose  of  meeting  cost  of 

constructing  and  improving  Islais  Creek  Bridge       41SS 

ASSESSMENTS,  Cancellation  of;  erroneous  -  illegal  4I6S 
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ART  COMMISSION 


mizsumr^o  tha 


ASSESSOR 

ASSESSMENTS,  Cancellation  of  -  erroneous  -  illegal         4168 

STREET  IMPROVEMENT,  Use  of  City  financial  aid  to  reduce 

total  assessment  4I69 


-  B  - 

BID,  low,  for  Wawona  Clubhouse,  Rejection  of  4206 

BONDS  FUND,  STREET  IMPROVEMENT,  1947  -  Use  of,  for  removal  of 
certain  street  poles  and  signs  and  erection  of 
standardized  street  poles  and  signs  4191 

BUILDING 

ALTERED  or  REPAIRED  -  Whether  must  be  brought  into 
line  with  all  provisions  of  Bldg,  Code; 
Interpretation  of  Bldg,  Cod$  4210 

"CORNER  LOT",  Definition  of,  as  used  in  Code         4175 

BUS  OPERATORS,  Wages  of  platform  men  differ  from,  under  Section 

151.3  4161 

BUSINESS  SITUS  of  accounts  payable  as  basis  of  allowing 

deduction  from  personal  property  tax  payable  by 
foreign  corporation  4182 

See  also:  4036 
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BOARD  OF  EDUCATION 

VOLUNTARY  ELECTION  to  remain  under  Charter  Sec.  165 
(as  allowed  under  provisions  of  Sec.  165.2  of 
Charter)  cannot  here  be  set  aside  (Zirkle  case)      4203 


BOARD  OF  PERMIT  APPEALS 

POV/ERS  of  Board  of  Permit  Appeals  4177 

REFUSAL  of  Department  or  employee  to  provide  license 

applications  -  Peddler's  permit  4190 


VVU 


BOARD  OF  SUPERVISORS 

AID  TO  CHINA,  Power  of  Board  of  Supervisors  to  adopt 

resolutions  re;  de  jure  recognition  of  Israel 

and  removal  of  White  Russians  from  China  4219 

AMPLIFIERS,  LOUD  SPEAKERS  and  SOUND  TRUCKS,  outdoor  use  of  - 
Sec.  43  of  Police  Code  re  granting  uncontrolled 
discretion  to  Chief  of  Police  for  issuance  and 
revocation  of  permits  re  4201 

ANGEL  ISLAND,  Taxation  by  Marin  County  on  acquisition  by 

City  and  County  of  4217 

ASSESSMENT  DISTRICT,  Forming,  for  purpose  of  meeting  cost  of 
construction  and  improvement  of  the  Islais  Creek 
Bridge  416S 

CHAPIN,  W.  W.   -  Right  to  act  as  Pres.  of  Calif.  St.  Ry.  Co. 
and  at  same  time  serve  as  City  Planning  Commission 
member  4171 

CHARITABLE  ORGANIZATION,  Application  of,  to  solicit  funds  for 

memberships  (Community  Welfare  &  Taxpayers  Assn.)     4194 

CHARTER 

AMENDMENTS  -  Procedure  for  submission  4164 

PROVISION,  Reenactment  of  a  general,  without  change 
does  not  repeal  by  implication  a  particular 
provision  4196 

CHERRY  VALLEY  APPROPRIATION  41^7 

DECLARATION  OF  POLICY,  Are  Mvinicipal  Railway  fares,  subsidizing 
of  operational  deficits  from  tax  funds  and  sale  or 
lease  of  Mionicipal  Ry.  proper  subjects  for  4174 

JUDGMENT  against  City  and  County,  Right  to  execute  on 

(Judgment  of  Dion  R,  Holm)  4193 

MUNICIPAL  RAILWAY  RATES  require  two-thirds  vote  when  tax  moneys 

are  used  4195 

MUNICIPAL  RAILWAY  WAGES  of  platform  men  differ  from  bus  opera- 
tors under  Sec.  151.3  4l6l 

ORPHEUM  THEATRE  EXTERIOR  WALLS,  Improvement  of  (Marshall  Sq, 
Bldg.)  Whether  expenditure  therefore  constitutes 
a  gift  of  public  funds;  Validity  of  lease  of         42l6 
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BOARD  OF  SUPERVISORS  (cont'd) 

POLICYMAKING  POWER  of  the  Board  re  single  able-bodied  men; 

Public  Welfare  Dept.  Charter  Sec.  61.1  4199 

PUBLIC  MONEYS  -  Deposit  and  investment  of  4I86 

RETIREMENT  ALLOWANCE  of  employees  retiring  \inder  Charter  Sec, 
165,  Validity  of  proposed  amendment  increasing 
monthly  4I66 

STREET  IMPROVEMENT 

ASSESSMENTS,  Use  of  City  financial  aid  to  reduce 

total  assessment  4169 

BONDS  FUND,  1947,  Use  of,  for  removal  of  certain 
street  poles  and  signs  and  erection  of 
standardized  street  poles  and  signs  4191 

STREETS,  Contract  for  flushing  4214 

TAX  LEVY  ORDINANCE  to  meet  expenditure  appropriations  of  annual 
appropriation  ordinance  -  estimates  of  revenue  - 
function  of  Board  4179 

WORKING  HOURS  of  members  of  Police  Dept.  to  amount  below  44 

hours  per  week,  Right  of  Commission  to  reduce        4173 
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CALF  CARCASSES,  Fee  on  inspection  by  Public  Health  Dept.        4208 

CALIFORNIA  STREET  R A ILWAY  CO.  -  Right  to  act  as  Pres.  of, 

and  at  same  time  serve  as  City  Planning  Commission 

member  (Chapin,  W.W.)  4171 

CHAPIN,  W.  W.  -  See  above  4171 

CHARITABLE  ORGANIZATION,  Application  of,  to  solicit  funds 

for  membership  4194 

CHARTER 

AMENDMENTS,  Procedure  for  submission  41^4 

PROVISION,  general,  Reenactment  of,  without  change 
does  not  repeal  by  implication  a  particular 
provision  4196 

CHERRY  VALLEY  appropriation  41^7 

CHIEF  PROBATION  OFFICER  -  See  "J"  section:  Juvenile  Court 

COMIWNITY  WELFARE  &  TAXPAYERS  ASSN.  -  Application  of  charitable 

organization  to  solicit  funds  for  membership         4194 

COMPENSATION 

Annual,  of  Police  Dept.  may  not  be  reduced  where 

basic  week  is  changed  4180 

Meetings,  Payment  to  Commissioner  for  attending 

(City  Planning  Commission)  4202 

CONCESSION  at  Sigmiond  Stern  Grove,  Revenue  to  City  from, 

must  be  made  subject  or  appropriation  ordinance 

before  money  can  be  expended  for  grove  music  festival  4197 

CONSULATE,  PHILLIPINE  -  Whether  subject  to  Purchase  &  Use  tax    4I65 

"CORNER  LOT",  Definition  of,  as  used  in  S.  F.  Municipal  Code, 

Pt.  II,  Capt.  II,  Art.  4,  Sec.  99(d)  4175 

COUNTY  CLERK 

FILING  FEES  -  Petition  for  sole  custody  no^  exempt 
from,  where  adoption  proceeding  filed  in  another 

county  4162 
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CHIEF  ADMINISTRATIVE  OFFICER 

BUILDING  CODE,  Interpretation  of;  Whether  building  being 

altered  or  repaired  must  be  brought  into  line  with 

all  provisions  of  Code  4210 

CALF  CARCASSES,  Fees  on  inspection  by  Public  Health  Dept,        4208 

FARMERS'  MARKET  -  Olives  as  fresh  or  dried  fruit  4204 

HEALTH  SERVICE  SYSTEM  -  Election  of  members  of  Board  -  Who 

shall  defray  expenses  of  4170 

PACIFIC  GAS  &  ELECTRIC  CO,  -  Responsibility  re  cost  of  relocating 

facilities  to  accommodate  intended  public  work       4l8l 
Re  poles  maintained  by  P.G.&  E.        4176 

PARKING  METER  ORDINANCE  -  Applicability  to  vehicles  employed 

in  Federal  Government  activities  41^9 

PERMIT  APPEALS,  Powers  of  Board  of  4177 

POLES  maintained  by  P.G.&  E.  along  streets,  proposed  charge  re    4176 

PURCHASE  &  USE  TAX 

LEASES  and  rental  of  tangible  personal  property  - 

Applicability  re  4185 

PARKMERCED  project,  Materials  purchased  for  use  in, 

-  exemptions   (Metro oLife  Ins. Co.)  4213 

PHILIPPINE  CONSULATE  -  Whether  subject  to  4l65 

SAN  FRANCISCO  AIRPORT  LAND  LEASES  4163 

TAX  LEVY  ORDINANCE  to  meet  expenditure  appropriations  of  annual 
appropriation  ordinance,  Estimates  of  revenue  - 
function  of  Board  of  Supervisors  4179 

X-RAYS  -  Ownership  thereof  and  right  to  destroy  4l60 
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3s  "'•    ^.  mo 


CITY  PLANNING  COMMISSION 

APPOINTMENT  to  City  Planning  Commission  -  residence 

qualifications  of  William  Kildxiff  420? 

BUILDING  being  altered  or  repaired  -  Whether  must  be  brought 
into  line  with  all  provisions  of  Code  - 
Interpretation  of  Building  Code  re  4210 

CHAPIN,  W.  W.  -  Right  to  act  as  Pres.  of  Calif,  St.  Ry.  Co. 

and  at  same  time  to  serve  as  member  of  4171 

COMPENSATION  to  Commissioner  for  attending  meetings,  Payment  of  4202 

"CORNER  LOT",  Definition  of,  as  used  in  S.  F.  Municipal  Code, 

Pt.  II,  Chapt,  II,  Article  4,  Sec.  99(d)  4175 

"ZONE  MAPS"  -  All  clear  white  areas  in.  other  than  city  streets, 

are  in  second  residential  district  4178 
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CIVIL  SERVICE  COMMLSSION 

PUBLIC  WELFARE  DIRECTOR,  Appointment  of,  as  Deputy  Director 

of  State  Department  of  Social  Welfare,  not  violation 

of  Charter  Section  142  4221 

RESIDENT  REQUIREMENTS  of  eligibles  for  appointment  to 

Civil  Service  positions  4211 

City  Planning  Commission  4207 

SALARY  STANDARDIZATION  SURVEY  every  five  years  4172 
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CONTROLLER 

BUSINESS  SITUS  of  accounts  payable  as  basis  of  allowing 
deduction  from  personal  property  tax  payable 
by  foreign  corporation  41^2 

See  also:  40B6 

JUDGMENT,  No  interest  allowable  on  (Kenney  v,  Wolff)  4213 

POLICE  DEPT.  ANNUAL  COMPENSATION  -  May  not  be  reduced  where 

basic  week  is  changed  41^0 

TAX  LEVY  ORDINANCE  to  meet  expenditure  appropriations  of  annvial 
appropriation  ordinance,  estimates  of  revenue  - 
function  of  Bd.  of  Supervisors  4179 


O' 


i    CfC..7 


-  D  - 


DECLARATION  OF  POLICY 

MUNICIPAL  RAILWAY  FARES,  Subsidizing  of  operational 
deficits  from  tax  funds  and  the  sale  or  lease 
of  Municipal  Railway  -  whether  proper  subjects 
for  4174 

DISCIPLINARY  ACTION  -  Right  of  Fire  Dept.  Chief  to  suspend 

during  trial  4212 

DISTRICT  ATTORNEY  -  Interpretation  of  Ord.  No.  4524  governed 
by  Housing  and  Rent  Control  Act  of  1947;  action 
by  District  Attorney  to  be  determined  by  his  office   41^3 


DEPARTMENT  OP  ELECTRIC ITY 
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DEFARTMENT    OP  FINAKCE  &  RECORDS 
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HEALTH  SERVICE  SYSTEM,   Who  shall  defray  expenses 

of  ^^ '" 
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FARMERS'  MARKET  -  OLIVES  as  fresh  or  dried  fruit  4204 

FEES,  inspection,  by  Health  Dept«  re  calf  carcasses  4206 

FISH  HATCHERY  PROJECT,  State,  Water  may  be  furnished  4209 

FILING  FEES  -  Petition  for  sole  custody  not  exempt  from,  where 

adoption  proceeding  filed  in  another  county  4162 


FIRE  DEPARTMENT  &  FIRE  COMMISSION 

DISCIPLINARY  ACTION  -  Right  of  Chief  of  Departnvent  to 

suspend  pending  trial  4212 
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GOLDEN  WEST  CALF  CO. 

CALF  CARCASSES,  Fees  on  inspection  by  Public 

Health  Department  4203 
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HAHN  &  CO.  -  Calf  carcasses,  Fees  on  inspection  by- 
Public  Health  Department  420S 

HOLM,  DION  R.,  Judgment  of,  Right  to  execute  on  Judgment 

against  the  City  and  County  4193 

HOSPITAL,  SAN  FRANCISCO 

X-RAYS,  Ownership  thereof  and  right  to  destroy       4160 

HOSPITALIZATION  of  prisoners,  Jurisdiction  of  Sheriff  and 

Police  Dept.  during  4213 

HOUSING  &  RENT  CONTROL  ACT  of  1942  -  Interpretation  of 

Ordinance  No.  4524  governed  by  -  Action  by  District 
Attorney  to  be  determined  by  his  office  41^3 


HEALTH  SERVICE  SYSTEM 
JULY 

EIECTION  of  members  of  Board,  who  shall  defray  expenses  of  4170 
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ISLAIS  CREEK  BRIDGE  -  Forming  assessment  district  for 
purpose  of  meeting  cost  of  constructing  and 
improving  41^2 

ISRAEL,  de  jure  recognition  of,  and  removal  of  white  Russians 
from  China  -  Power  of  Bd,  of  Supervisors  to  adopt 
resolutions  re  aid  to  China  re  4219 


-  J  - 

JEHOVAH'S  WITNESSES,  Re  use  of  Mission  Park  by,  and  use 

of  loud  speaker  4200 

JUDGMENT  against  the  City  and  Covinty,  Right  to  execute  on 

(Judgment  of  Dion  R.  Holm)  4193 

JUDGMENT,  No  interest  allowable  on  (Kenney  v,  Wolff)  4218 


no 


JUVENIIg  COURT 

JUVENUfi  PROBATION  OPPICER  -  Jurisdiction  over  adults  charged 
with  violations  of  Welfare  and  Institutions  Code  Section 
702  and  Penal  Code  Section  270  4164 

MEDICATIONS  of  WARDS,  minor  and  ordinary  routine. 

Application  of  §S84  of  Welfare  and  Institutions  Code  re     4192 


-  K  - 

KILDUFF,  William  D. 

Question  of  residence  of,  re  appointment  to 

City  Planning  Commission  4207 
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LEASES 

MARSHALL  SQUARE  BLDG.  (Orpheum  Theatre)  exterior 

walls  -  improvement  of  -  validity  of  lease  of     4216 

SAN  FRANCISCO  AIRPORT  LAND  4163 

LICENSE  FEE,  Proposed  charge  re  poles  maintained  by  P.G.&  E. 

along  streets  4176 

LOUD  SPEAKER 

Use  of,  by  Jehovah's  witnesses  in  Mission  Park       4200 

Amplifiers  and  Sound  trucks,  outdoor  use  of  - 
Police  Code  Sec.  43  re  granting  uncontrolled 
discretion  to  Chief  of  Police  for  issuance  and 
revocation  of  permits  re  4201 


-  M  - 

MARSHALL  SQUARE  BLDG. ,  Improvement  of  exterior  walls  of; 

Whether  expenditure  therefor  constitutes  a  gift 

of  public  funds;  Validity  of  lease  of  4216 

MEDICATIONS,  minor  and  ordinary  routine,  re  Juvenile  Court  wards  4192 

MEETINGS,  Payment  of  compensation  to  Commissioner  for  attending 

(City  Planning)  4202 

MEN,  single  able-bodied  -  Policymaking  power  of  the  Board  of 

Supervisors  re  -  Charter  Sec.  6l.l  -  Public  Welfare   4199 

METROPOLITAN  LIFE  INS.  CO,  -  Parkmerced  project.  Materials 

pvirchased  for  use  in;  Purchase  &  Use  tax  exemptions   4213 
MOCCASIN  CREEK  &  Reservoir  -  Water  may  be  furnished  St. Hatchery   4209 

MUNICIPAL  RAILWAY 

FARES,  subsidizing  of  operational  deficits  from  tax 
funds  and  sale  or  lease  of  Muni  Ry  -  Whether 
proper  subjects  for  declaration  f o  policy        4174 

RATES  require  two-thirds  vote  when  tax  moneys  are 

used  4195 

SAN  MATEO  ROUTE  NO.  40  may  be  abandoned  -  Procedure   419S 

WAGES  of  platform  men  differ  from  bus  operators 

under  Section  151.3  4l6l 
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MAYOR 

AID  TO  CHINA,  Power  of  Board  of  Supervisors  to  adopt 

resolutions  re;  de  jure  recognition  of  Israel 

and  removal  of  White  Russians  from  China  4-219 

AMPLIFIERS,  LOUD  SPEAKERS  &  SOUND  TRUCKS,  outdoor  use  of  - 
Police  Code  Sec.  43  re  granting  uncontrolled 
discretion  to  Police  Chief  for  issuance  and 
revocation  of  permits  re  4201 

BUSINESS  SITUS  of  accovints  payable  as  basis  of  allowing 

deduction  from  personal  property  tax  payable  by 
foreign  corporation.  41^2 

See  also:  4086 

CHAPIN,  W.  W.  -  Right  to  act  as  Pres.  of  Calif.  St.  Ry.  and  at 

same  time  serve  as  City  Planning  Commission  member    4171 

CHARITABLE  ORGANIZATION,  Application  of,  to  solicit  funds  for 

memberships  (Community  Welfare  &  Taxpayers  Assn.)     4194 

CHARTER 

AMENDMENTS  -  Procedure  for  submission  4184- 

PROVISION,  Reenactment  of  a  general,  without  change 
does  not  repeal  by  implication  a  particvilar 
provision  4196 

CHERRY  VALLEY  appropriation  41^7 

DECLARATION  OF  POLICY,  Are  Municipal  Railway  fares,  subsidizing 
of  operational  deficits  from  tax  funds  and  sale  or 
lease  of  Muni  Ry  proper  subjects  for  4174 

ISLAIS  CREEK  BRIDGE  -  Forming  assessment  district  for  purpose 

of  meeting  cost  of  constructing  and  improving        41o8 

JUDGMENT  against  City  and  County,  Right  to  execute  on 

(Judgment  of  Dion  R.  Holm)  4193 

MUNICIPAL  RAILWAY  RATES  require  two-thirds  vote  when  tax  moneys 

are  used  4195 

PERMIT  APPEALS,  Powers  of  Board  of  4177 

POLICYMAKING  POWER  of  the  Board  re  single  able-bodied  men; 

Public  Welfare  Department  Charter  Sec.  6l.l  4199 

POLICE  DEPT.  ANNUAL  COMPENSATION  may  not  be  reduced  where  basic 

week  is  changed  4180 
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MAYOR  (cont'd) 

PRISONERS,  Jurisdiction  of  Sheriff  and  Police  Dept.  over, 

during  periods  of  hospitalization  4215 

PUBLIC  MONEYS  -  Deposit  and  investment  of  4136 

RESIDENTIAL  QUALIFICATIONS  re  appointment  to  City  Planning 

Commission  (Kilduff)  4207 

STREET  IMPROVEMENT 

ASSESSMENTS.  Use  of  City  financial  aid  to  reduce 

total  assessment  4169 

BONDS  FUND,  1947,  Use  of,  for  removal  of  certain 
street  poles  and  signs  and  erection  of 
standardized  street  poles  and  signs  4191 

STREETS,  Contract  for  flushing  4214 

TAX  LEVY  ORDINANCE  to  meet  expenditure  appropriations  of  annual 
appropriation  ordinance,  estimates  of  revenue  - 
function  of  Board  of  Supervisors  4179 
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NORTH  CENTRAL  IMPROVENENT  ASSN. 

Contract  for  flushing  city  street sj  4214 
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OLD  AGE  SECURITY  &  Secxirity  for  the  blind  - 

Appointment  of  Public  Welfare  Director  as  Deputy 
Director  of  State  Dept,  of  Social  Welfare  not 
violation  of  Charter  Sec.  142 

OLIVES  as  fresh  or  dried  fruit  -  Farmer's  Market 


4221 
4204 


ORDINANCE 

NO,  4224,  Interpretation  of  -  governed  by  Housing 
&  Rent  Control  Act  of  1942;  Action  by  Dist. 
Attorney  to  be  determined  by  his  office  41^3 

PARKING  METER,  Applicability  to  vehicles  employed 

in  Fed.  Govt,  activities  re  41^9 

TAX  LEVY  -  to  meet  expenditure  appropriations  of 
annual  appropriation  ordinance  -  estimates  of 
revenue  -  function  of  Bd,  of  Supervisors         4179 

ORPHEUM  THEATRE  exterior  walls,  improvement  of  -  Whether 

expenditure  therefor  constitutes  a  gift  of  public 

funds;  validity  of  lease  of  42l6 
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PALACE  OF  FINE  ARTS  -  Transfer  of  control  of,  from 

Park  Commission  to  Dept»  of  Property  416? 

PARKING  METER  ORDINANCE 

Vehicles  employed  in  Fed.  Govt,  activities, 

Applicability  of,  to  4165 

PARKMERCED  PROJECT,  Materials  purchased  for  use  in; 
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July  6,    1948 


SUBJECT!      X-RaYS    -    i-  '  >.'   THliKKOF 

AND  RIGHT    ^^    .  ..   '^KOY. 


Oentlemeni 

We  are  in  receipt  of  your  request  for  an  opinion 
as  follows : 

*  REt^UEST 

*Vhm  matter  of  storing  X-ray  films  at 
San  Francisco  Hospital  raises  the  following 
legal  questions  pertainin,j  thereto: 

"1.  Does  the  ownership  of  X-rays  taken 
at  the  hospital  remain  with  the 
ban  Pranclsoo  Hospital  or  do  they 
belong  to  the  patient,  the  hospital 
merely  acting  as  a  film  library. 
These  /-raya  were  taken  upon  direc- 
tion of  the  Hospital's  medical  staff, 

"2,  With  reference  to  disposal  of  old  filiaa 
by  San  Francisco  iiospital  what  is  the 
proper  length  of  time  to  retain  X-ray 
films  in  the  following  types  of  cases : 

"(a)  regular  routine  X-ray  films 
"ib)  films  tazen  on  oases  used  as 

teaching  cases 
"(c)  films  taken  on  known  patho- 

10i;;;ical  cases 
"(d)  films  taken  on  minor  children 
"(•)  films  taken  on  those  who  have 

since  expired." 


0  P  I J  ION 

The  question  of  ownership  of  X-rays  as  between 
the  patient  and  the  doctor  or  hospital  is  a  novel  one  and 
there  la  very  little  law  on  the  subject.  The  only  case  re- 
ported is  entitled:  "MoOarry  v.  J.  A,  Mercler  Company,"  de- 
cided by  tiie  Michigan  Supreme  Court  in  1955,  and  found  in 
262  N.W,  296.   There  the  court  held  that  despite  the  ^neral 
rule  of  law  which  vests  ownership  of  a  photograph  in  tne  one 
who  employs  the  photographer,  tl-ie  owners bip  of  x-rays  is  in 


#2 

the  physician  in  tha  absence  of  an  agreement  to  the  contrary. 
The  reasons  given  for  this  holding  are  that  the  X-ray  is 
practically  moaningless  to  the  layman;   they  constitute  an 
important  part  of  the  clinical  record  of  the  patient;  in  the 
aggregate  they  may  eaibody  and  preserve  much  of  tie  value  of 
the  doctor's  experience  and  they  are  as  much  a  part  of  the 
history  of  the  case  as  any  other  case  record.  You  are  advised 
therefore,  that  X-rays  taken  by  the  direction  of  /our  medical 
staff  are  the  property  of  the  Hospital, 

You  next  Inquire  as  to  the  length  of  time  suxh  X-raye 
should  be  retained. 

Section  10008,  California  Health  and  Safety  Code,  requires 
hospitals  to  keep  a  record  of  the  personal  and  statistical 
particulars  relative  to  the  inmates  thereof  sufficient  and  ade- 
quate for  the  completion  of  a  birth  or  death  certificate*   ilo 
require;r.Qtit  is  rji&de  that  X-rays  be  kept.   Mor  can  such  a  require- 
ment be  found  in  an^'  of  our  State  or  local  laws. 

Section  2190  of  the  California  Welfare  and  Institutions 
Code  aataorizea  the  destruction  of  case  histories  of  recipients 
of  aid  to  the  aged  where  the  recipient  does  not  receive  aid  for 
in  excess  of  five  years. 

Section  2507  of  the  same  code  gives  the  same  authorization 
with  respect  to  aid  furnished  to  indigients,  and  Section  3091.5 
of  the  saaxe  code  gives  the  saae  authorization  with  respect  to  aid 
furnished  to  the  needy  blind. 

Section  203  of  the  California  Welfare  and  Institutions  Code 
gives  the  Boards  of  Supervisors  of  Counties  the  right  to  establish 
and  maintain  a  county  hospital  and  prescribe  for  the  government 
and  management  thereof. 

Section  1225  of  Political  Code  and  Government  Code  of  the 
State  reads  as  follows i 

"1225.   Destruction  of  City  Records  No  Longer  He- 
quired  .  Unless  otherwise  provided  by  law,  the  head 
of  any  city  department,  with  the  approval,  by  resolu- 
tion, of  the  legislative  body  of  such  city  and  consent 
In  writing  of  its  city  attorney,  la  authorized  to 
destroy  or  otherwise  to  dispose  of  any  record  of  such 
city  under  his  charge  after  they  have  served  their 
purpose  and  are  no  Ioniser  required, 

"Nothing  in  this  section  shall  be  deemed  to 
authorize  the  destruction  of  any  record  affecting  the 
title  to  real  property  or  liens  thereon,  the  records 
of  any  court,  any  record  required  to  be  kept  by  State 
statute  or  any  record  lesa  than  five  years  old  or  the 
minutes,  ordinances  or  resolutions  of  the  legislative 


"body  of  the  city,  or  of  any  board  or  coinmiaslon 
thereof," 

In  the  absence  of  State  laws  governing  the  r  etentlon  of 
X-rays,  local  laws  would  govern,  fie   have  none.    The  only 
section  to  which  we  could  turn  for  guidance  is  Section  328, 
Part  I,  of  the  Municipal  Code.   It  provides: 

"sec.  328.  Destruction  of  Useless  Papers.  Any 
department  head  as  defined  In  Section  20  of  the 
Charter  is  authorized  to  destroy  or  otherwise 
dispose  of  useless  papers  of  such  department 
five  (5)  years  after  receipt  thereof  and  after 
they  have  served  their  purpose  and  are  no  longer 
required." 

You  will  note  that  ttiis  section  makes  no  mention  of  X-rays 
and  it  is  lay  augi^estlon  therefore  that  said  section  be  amended 
ao  as  to  permit  the  destruction  of  X-rays.   The  section  as  amended 
would  then  constitute  a  blanket  resolution  of  the  legislative 
body,  as  required  by  Section  1225  of  tiie  Governaient  Code.  A  pro- 
posed amendijient  is  attached  to  this  opinion. 

Very  truly  yours. 


CITY  ATTORNEY, 

TO  I   DEFARTHKOT  OF  PTJBLIC  H1:;ALTH 

Attention  Dr.  J.  C.  Gei. er,  M.D. 

VIA  Jffi.   T.   A.   BROOKS,   Chief 
Administrative   Officer. 


CHA 


PROPOSED  ASflENDED  FORM 
OF  i^ECTION  328 


"Sec.  528.   I>e3tr-Jictlon  of  Useless  Papers, 
Reoords,  X~ray  neRatlvea.   Any  depart-aent 
head  aa  defined  In  Seotlon  20  of  the  Charter 
Is  authorised  to  destroy  or  otheirwlse  dispose 
of  useless  papers,  records  and  X-ray  negatives 
of  siich  department  five  (5)  year*  after  receipt 
thereof  and  after  they  have  served  their  purpose 
and  are  no  lon^^er  required." 
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July  6,  1948 

Subject:  V.a6es  of  Platform  men  JJlfrer  P'rom 
Bus  Operators  under  Section  151,5. 

Gentlemen: 

iiy  letters  dated  June  30  and  JvuLy  1  you  ask  the 
follOTwliig  questions  relating  to  the  fixing  of  wages  for 
platform  employees  and  bus  op  rators  of  tiie  Municipal 
hallway  be  answered: 

1  -  Is  the  Board  required  to  fix  "wage  schedules 

separately  for  plstfona  employees  and  for 
bus  operators,  or  on  the  other  hand.  Is  the 
Board  required  or  permitted  in  its  discretion 
to  fix  one  wage"  applicable  to  both  ec^loy- 
ments? 

2  -    If  one  or  both  of  the  two  highest  wage 

schedules  certified  by  the  Civil  Service 
CoinTiission  consist  of  entrance  rates  of  pay, 
intermediate  rates  of  pay,  and  maximum  rates 
of  pay,  all  based  on  service,  is  the  Board 
of  Supervisors  reguired  to  fix  a  wage  schedule 
for  platform  employees  and  bus  operators  in  the 
Municipal  Rdlway,  which  shall  be  based  on  only 
the  maximum  rates  of  pay  certified  by  the  Civil 
Seirvlce  ConUiilsslon,  thereby  ignoring  the  various 
con^onents  of  the  wage  scales  as  certified  by  the 
Civil  Service  Comiilssionj  or  is  the  Board  of 
Supervisors  required  to  fix  a  wage  scale  which 
reflects  all  the  components  of  the  wage  scales 
certified  by  tho  Civil  Service  Comiiission,  that 
is,  an  entrance,  an  intermediate,  and  a  maximum  rate 
a  pay  where  such  schedules  are  certified  by  the 
Commission?" 


OPIMIOH 

Prior  to   the  enactment,   in  its  present  form,   of  section 
151«3  of  the  charter  employees   of  tho   liunicipal  liailway  engaged 
in  a  brief  strike  as  a  p-  otest  a<:ainst  prevailint:  v.  ages  and 
working  conditions.     Vvages  could  not  be  changed  at  the  time 
of  the  strike  as  the  budget  for  the  fiscal  year  had  beenadoptedj 
thtt   appropriation  ordinance  pas£sed  makini,  funus  available  to 
earry  out  the  budget  provision;    the   annual  salary   ordinance  was 
In  efiect  and  the   entire  fiscal  pr-ocedure  fixed  in  accordance 
with  the  cha  ter. 

The  legal  In^jossibility  of  meeting  the  requests  of  tho 
men  was  made  known  and  they  returned  to   work  with  the  .asurance 
of   the   then  ISayor,    the   then  Board  of  Supervisors  and  other  city 
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officials  that  a  charter  amendinent  would  be  aubnittod  to  the 
voters  and  actively  supported  by  the  officials  of  the  City  where- 
in the  wages  of  platfom  men  would  be  fixed  at  the  average  of  the 
two  hi.,hest  wage  schedules  paid  by  other  railway  ayatens  in  California, 
This  was  done.     The  people  voted  in  favor  of  the  araendnent. 

The  writer  of  this  opinion,   hovin^^  in  mind  the  ordinance 
requirinfi  two  z^n  to  operate  each  streetcar  in  the  City  and  other 
facts  that  differed  the  iminicipal  operation  from  privately-owned 
cos^anies,    su£;^,esteQ  the  vee  of  the  word  "comparable"   in  the 
formvila,    tlie  averac©  of  the  two  highest  wage  schedules,    to  be 
adopted.     This  was  not  accepted. 

The  Civil  Service  CoHfinission  and  the  Controller  sub- 
mitted parat-raphs  for  the  amendment  that  would  afect  the 
conduct  of  their  respective  offices  and   these  were  included. 
The   attorneys  for  the  t;roup8   of   eraployees   subnitted   drafts   of 
this  aioendment  and  finally  accepted  the  language  as  svibmitted 
to  the  voters. 

Many  provisions   discussed  durin,     the   strike  negotiations 
that  the  eaployees  desired  included  in  the  amendment  were   excluded 
us  they  had  no  place  in  a  legislative  act  and  properly  should  be 
covered  by  rules  for  the  conduct  of  the  raiJiay.     These  rules  are 
made  b^"  *-y\e  Public  Utilities   tlomraisslon  and  the  Manager  of  Util» 
itles  and  cannot  be  at  variance  with  chax'ter  provisions.      During 
the     ^w.  ..tion  of  the  Municipal  liailway, and  we  are  advised  the 
custom  is  recognized  by  other  railways,   hip.her  wages  were  paid 
bus  opei'ators  as  compared  witli  platform  men. 

In  the City's  operation  pay  may  only  be  made  for  time 
actually  worked  but   the  management  found  as  a  fact  that  bus 
operators  had  in  many  Infitances  to  walk  several  blocks  to  board 
the  bus  aaslgned  before  beginiiino  work  and  similar  distances 
before  checking:  out  at  the  close  of  the  tour  of  duty.     An 
avera; e   tine  allowance  was  fixed  by  the  management  and  payment 
of  wages  made  on  this  baaii  resulting  in  an  advantage  to  bus 
operators • 

Ihe  foregoino  is  factual  but  it  is  deemed  necessary 
to  make  knov/n  some   of   the  back,  round  that  prompted  the  amend- 
ment to  the  charter  and  the  difficulties  that  prefaced  the 
amendnent  umong   the  employees  tliemselves.     The  contention  is 
mado  by  the  platform  men  that  they  consider  their  duties  as 
onerous  as  the   bus  operators  and  the   latter  contend  they  act 
in  the   dual   capacity  of  conductors   and  motormen,   henc*    are 
entitled  to  more   pay. 

^  e  now  cone  to   the  pertinent  paints  of  the  amendment 
to  section  151.3  of  the  charter  required  to  be  construed  in 
order   to  answer  your  questions.     They  readt 
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"Notwlthatandine  the  provisions  of  s  ectlon  151 
or  any  other  provisions   of  this   charter  the  vaces 
of  platfom  employeee  and  bus  operators  of   the 
saunlcipal  railway  shall  be  deternlned  and  fixed, 
annually,   as  follows: 

"(a)     On  or  before   the  second  Monday  of  July 
of  each  year   the   civil  service   commission  shall 
certliy  to   the  board  of  supei*visors   the  two  hlL;hest 
wage  schedules  in  effect  on  July  Ist  of  that  year 
for  platform  employees  and  bus  operators  of  other 
street  railway  systems   in  the  State  of  California; 

"(B)     The  board  of  supervisors  shall   there- 
upon fix  wage  schedules  for  platform  eiaployees  and 
bus  operators  of  the  nunlcipal  railway  wlaich  shall 
be   the  avera£;e  of  tho   two  highest  schedules   so 
certified  by   the  civil  service  corainiselonj   provided, 
if  the   average  of  the   two  hihest  wage   schediiles 
shall  be  less  than  the  rates  of  pay  fixed  for  such 
service  in  the  salary  standardization  ordinance 
adopted  by   the  board  of   supervisors  on  March  IQ, 
1946,   the   board  of   supervisors  shall  fix  wage  schedules 
for  such  service  which  shall  be   the  sane  as   the   rates 
fixed  for  such  service  in  the  said  ordinance; 

"(D)     The  rates  of  pay  so  fixed  for  platform 
employees  and  bus   operators  as  herein  provided 
shall  be  effective  from  July  1st  of  the  fiscal  year 
in  ^ich  such  rates  of  pay  are   certified  by  the 
civil  service  commission;*" 

At   the  time  of  writing  this  opinion  the  findings  of 
the  Civil  Sei*vice   Commission  are  not  airailable   to  us  but  we 
assume  that  a  certificate  from  the  Cominlssion  showirxg  the  two 
hiir;:hest  wage   schedules  in  effect  on  July  1  with  other  railway 
systems  in  California  has  been  received  by  you  and  in  these 
schedules  wages   vdll  be  reported  separately  showing   the  two 
highest  wage   schedules  for  bus   operators  and  the   two  hiihest 
for  the  platform  men.     This  assuaption  is  based  on  the  previous 
reports  made  by  the   Commission. 

A  fact  to  be  borne   in  mind  is  that  the  Civil  Service 
Commission  hue  made  four   (4)   assignments  forlransit  employees, 
namely,   S-102  Conductor,   S-103  Streetcar  Operator   (female), 
S-104  Motorman  and  S-106  Bus   Oper-ator,      This  was   done  in 
Dill  5263,    Ordimnce     4956    (tlarch  10,   1946). 

Under  sub.    (a)   the   Civil  Service  Cocimission  must 
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certify  the  two  hl;;liest  wage  achedulea.   The  word  "schodules" 
Is  In  the  plural.   Under  sub.  (B)  the  Board  of  Superriaora 
shall  fix  wage  schedxiles,  a^ain  the  word  is  employed  in  the 
plural,  for  platform  employees  and  bus  operators,  and  under 
(U)  it  Is  s«t  out,  the  rates  of  pay,  again  using  the  plural, 
shall  be  effective  froa  July  1» 

The  repeated  use  of  the  plural  in  the  instunces 
cited  from  the  anendraent  lead  to  but  one  conclusion  in  our 
minds,  and  that  is  tiiat  the  Civil  Service  Comnlasion  should 
subanit  the  two  hi^'^est  wage  schedules  for  platforn  employees 
and  the  two  hi,-hest  wage  schedules  for  bus  operators  and  the 
Board  should  fix  these  wages  accordin|^^,ly. 

There  is  nothin^;  of  a  technical  nature  in  the  words 
used  in  the  anendraent  and  they  have  an  accepted  meaning  in 
com;  .on  usage*  The  arguments  submitted  to  the  voters  contain 
nothiiv;  that  aids  in  construing  the  lan^^uage  under  considera- 
tion. 

In  our  search  we  were  able  to  find  a  case  in  which  the 
word  "schedule"  was  construed  that  was  analog  ous  to  the  sense 
that  it  iti  used  in  the  amendment.   The  case  is  Hut  ton  v.  Gill, 
8  N.K.  (2d)  318,  an  Indiana  cos*  in  which  a  sohooi  tet-cher 
attacked  schedules  of  compensation  to  be  pA.d   teachers.   In  the 
course  of  its  opinion  tlie  Court  held  at  page  320: 

"«'hen  the  Legislature  authorj  sed  by  statute, 
the  school  authorities  to  fiK  the  amoimt  of 
the  annual  compensation  of  teachers  by  a 
salary  schedule,  and  provided  tnat  such 
schedule  rol^.ht  be  chan£,ed  by  such  school 
corporation,  they  clearly  had  in  mind  a 
classification  of  its  teachers;  a  separation 
into  clasj.es  and  attaching  thereto  a  certain 
condensation. " 

So  we  conclude  that  the  use  of  the  word  "schedules" 
in  the  amendraent  contenqplated  schediiles  for  the  work  performed 
by  platform  men   and  other  schedules  for  the  work  performed  by 
bus  ope  a  tors. 

It  appears  to  us  that  the  very  nature  of  the  enploy- 
ments  differs  so  obviously  that  there  is  a  natural  division 
between  the  employraonts .  A  motorman  on  a  streetcar  operates  the 
conveyance,  the  conductor  collects  the  fares,  and  while  true 
a  streetcar  carries  twice  the  number  of  passengers  compared  to 
a  bua,  nevertiieless  a  bus  operator  acts  in  the  dual  capacity, 
operates  the  bus  and  collects  the  fares* 

We  therefore  answer  your  first  question  by  saying  that 
you  nay  not  exercise  ar^  discretion  in  fixing  rate  schedvaes  for 
those  two  classes  of  er.ployra«^nts  other  than  prescribed  in  section 
151.3  and  that  separate  schedviles  are  set  up  by  the  board  of 
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Supervisors  for  condiictors  and  notormon  and  a  separate  schedule 
for  bus  operators* 

Your  second  question  relates  to  the  establishment  of 
entranoeyintarcMdlate  and  saxitnum  wa^es*     If  the  Civil  Service 
CoBunission  subnitt  in  its  oertificate  schedules  of  wages  that 
show  entrance,   interraediate  and  auixiimaa  wages  paid  either 
platform  men  or  bus  operutorsy   in  view  of  the  legal  definition 
or   the  word  schedules  and  being  consistent  with  the  reasoning 
contained  in  the  part  of  tiiis  opinion  relatinf-   to  your  first 
question  it  is  our  opinion  that   you  ciust   take  the  average  of 
the   two  hif.hest  wages  paid  in  each  schedule  for  those  reported 
at  entrance >   intermediate  and  tnaximua  £;rades*     It  is  our  inter- 
pretation that  you  are  to  fix  the  average  of  the  two  highest 
wages  paid  as   entrance  wages  by  other  railrveys  In  California 
to  platform  raon  and  the  averace  of  the   two  hi  hest  wages  paid 
as  an  entrance     rade  to  bus  operators  by  otl^er  railways*     ^ 
similar  deternlaution  should  be  laade  Uu:*ouvh  the  intermediate 
and  soaxicium  stages* 

The  vezT*  recent  case  of  i\d,<Maa  v.  JrVolff .  04  k,C»A, 
564    (liarch  19,   1948)   involving  the  rates  of  pay   [iven  auto- 
motive naclJLniste  and  zosehanicsj   in  wl-ilch  the  first  part  of 
section  151*5  was  subject  to  interpz^tation  by   the  Appellate 
Court  and  later  a  petition  for  hearing  was  denied  in  the 
-uprerae   Court,   ottjer   than  defining  basic  rate  of  pay  in  the 
fl.ial  paragraph  of  tlie  opirdon  and   stating  that  pz*obably 
under  151*3  basic  rate  of  pay  does  not  relate  to  working 
conditions,   and  holding  the  section  was  intended  to  cive 
public  eaployoes   the   sane  take-home  pay  as   those  in  private 
ec^)loyment,   there  iu  nothing  in  the  opinion  helpful  in 
Interpreting  the  lungua^^e  iinder  consideration* 

We   tlierefore   advise  you  that 

1  •  Bus  operators  and  platfom  men  are  to 

have  separate  wage   schedules  establiahsd;   and 

2  •  The  wage  sohedulos  established  are    to  reflect 

the  avera^'^e  of  tho  two  hi  hest  wages  paid 
in  each  of  the  entrance,  intermediate  and 
sbxiniua  grades* 

Respectfully  submitted, 

JOHN  J.  0»T001£,  City  Attorney 


To  I 


By 


Finance  Corrnlttee  of  the  DION  ft.  HOLM 

Board  of  Supervisors  Public  Utilities  Counsel 


July  Sf  19U 

■xkiif; 

-»     <./i  . 

J  v>n 

.... .:r<DiiS{>  .  i.-..o 

• 

i 

I-. 

Voew  .An 

"ilhlB   off  lea  is  in  receipt  of  your  roquoat  for  an 
opinion  as  follows t 

"PloftBo  glva  us  en  opinion  ao  to  tho 
localit-/  of  tlie  oxomptlon  rroi:i  i'oeo  on  special 
proceedlnjs* 

"Hero  arc  the  facta? 

"■-''-  for  ti   --''.--  —^   filed  in  another 
county  i;       t'riia,  :s  later  a  petition 

for  sola  cvisuociy  of  a  lainor  child  was  filod  under 
a  r\0v-    -'  '  n  numV-   '--.   "    '^c '.a co  County  •  Tho 
.;.r>Oi..       u   of  *.  orod  the  County 

Clerk  to  c^iarga  no  foo, 

■  Kara tof ore  pa titions  for  sole  custody  i»ara 
filed  as  a  apaolal  prcoesdini:;  and  a  fee  of  $10*00 
was  char^ec*   "  as  a  petition  for  adoption  was  on 
rile  in  Sail     vjisco  County. 

"iucry:   Is  a  petii^lon  for  sole  cuaiocy  of 
a  minor  child  liloU  in  a  coujity  other  thaa  tiie 
ccranty  in  which  the  petition  for  adoption  is 
fil   ,   xerapt  from  fllin  fees? 

Rei ;oo:  ilovornaent  coda  Sec.  26857 

Co do  of  Civil  Procedure  Sec.  23 

"vo  will  appreciate  an*'  bo  mided  hj-   an  opinion 
froM  you  on  this  subject," 


Oowaxwiaat  CodM»  Sections  26821  ai^  868S7  relate  to 
fees  to  be  clxarr,oti  oy  the  county  clerk  and  provide  in  ^jurt  as 


follows  t 


aaetlon  Mifili     "The  foe  for  tha  filings  of 
ths  f  rat  paper  in  a  civil  a"  or  s  )ecial  i^ro- 

4Miadln, :,   excopt  a  probate  piv  a     or  an  aciopLion 

proee«din:«   is  six  dollars  (      .      ;••••" 


i 


Sectl(>n  2C057:     "No  feo  »liall  be  churcod 
by  the  clork  -or  aefvices  raiu&erdcl  in  aixj  •   •   • 
adoption  pDoooedinga  •   •   ■" 

Ciiapter  II  or  Title   II  of  the  Civil  Codo   (C,C#  221-230) 
"■olatds  to  f        '  *on  proceodin^.a*     It  a^jpr«arB  t>iat  the  "petition 
i*or  aolc  cv.^       ^  '  rBXOx-reu  to  in  your  lettoj-  was  filed  in  con- 
nection with  Section  224  oi'  the  Civil  Code  which  provides  that 
the  mother  of  isai  Illegitimate  child  may  alone  consent  to  Adoption. 

SectJion  224  of  th©  Civil  Codo  eeta  forth  the  f-xounds  upon 
alone  au^  consent   to  a 'option  and  the  ijrocodure 

t^   „„ ^_..a-    -o   that  oijki    Is  'ju„i;n:.'   in  the  section*     No  -'vo- 

vision  i6  mado  for  tlvo  filin-    or  such  a  petition.     Section  •..';:': 
;rovi'  at  a  r      '  "  -    ■  person     Ivin 

is  ent .    to  9e  .V      -i- .^.  ^    --    — ..  -     Is  i>ri3a  i'aclc 

evidcncv0  Of  the  right  of  the  peraon  a  ,  it  to   tho  cvtatody  of 

the  child  and  the  soj.*  right  of  suclx  gmvaon  lo  consont. 

jlnth©  absence  of  lei^Jlfilativo  axpreaoion     in  the  adoption 

:  ■.«$   it  v?oul         ■'      '      t  &fc   ouch  ■    '  '^     '   in  R   county 

(......    tjlian  the  cc.-.._,    ..:  v;hich  th«  ;.-.-,-,_:,...       -.in-,  la  filed 

is  not  -an  "ado]>tlon  ni^ocGedimt"  within  the  aisanlns  of   joverrenent 
Goto  on  is   s\ioject  to 

pay:.i3./^   w.    .  *^-...     -    f    *■'   —  .>v..;..,.,.    ..„  ..irct  ^apora  in  other 

civil  actions  or  a   eclal  proc^  s. 

,  It  la  Bay  opi^/iion.  therefore,  that  a  petition  of  a  mother 
to  establish  the  lllft.;itiinacy  of  a  child  filed  in  a  county  other 
than  the   county  in  w/hi  >roc©c;  '.a  f il  '    net 

exempt  from  fUlnc;  lees  ...... v^.     .o,.^.  *i.<^nt  Co^^   ...ctlon  ..  .>    /. 

'  I 


'.  I 


1 


Respoetfully  sut^ittedf 

Jem  J,  o»T<?crr; 

City  Attorney 


Tot  County  Cljnjkl 


TMO'C 


4 


Svaj  Q,   X948 

SUBJSCTi  SAN  PH^NCISCO  klKPOlXS   XANP  LSASisiS. 
Daar  Sirs 

This  offioa  10  In  reoalpt  of  your  request  for  an  opinion  ae 
foil  CMS  I 

"?jlll  you  kindly  furnish  this  offloe  a  written  opinion 
•overlng  the  required  prooedure  to  be  followed  relative  to 
suoh  leases  of  City  owned  lands  devoted  to  airport  purposes « 
under  the  various  sections  of  the  Charter*  Also  please  ad- 
vise whether  an  ordinanoe  and  a  oonf inning  resolution  of  the 
Board  of  Supervisors  are  required^  and  how  the  leases  should 
be  exeouted  by  the  Lessor** 

2  P  I  N  I  0  M 

Section  9S  of  the  CMrter  of  the  City  and  Ootnty  of  San  Fran- 
cisco governs  tirxe  leasing  of  City  owned  property*  This  Charter  sec* 
tlon  was  amended  Hoveiflber  6»  X94e«  ratified  on  January  16«  1946* 
irtxerein  pcurAgjmph  2  of  said  sectlcm  the  following  was  specifically 
provided I 

"•«•  and  further^  the  public  utilities  oOBmisaion  wmj 
-provide^  by  resolution^  that  lands  nofv  devoted  to 
Airport  purposes  or  lands  that  may  hereafter  be  ao* 
quireA  and  devoted  to  airport  purposes  asy  be  leased 
QBt  rented  for  a  period  not  to  exceed  forty  years« 
•Bd  the  direetor  of  property  shall  arrange  for  such 
l«Ase  to  the  highest  responsible  bidder  at  the  high* 
•St  monthly  or  annual  rent*  and  thereafter  the  admin* 
istration  of  any  and  all  such  leases  al:iall  be  by  the 
public  utilities  eoBKaission*  «<h»«"   (BiBphasis  ours*) 

It  is  a  fundamental  rule  of  statutory  construction  that  mean- 
ing  and  effect  shall  be  given  to  every  part  thereof*  See 

Crowe  V*  Boyle ^  184  Cal*  117 # 

Another  fundammtal  rule  of  construction  is  that  a  specific  pro- 
vision relating  to  a  particular  subject  will  govern  in  respect  to 
that  subject*  as  against  a  general  px>ovi8ion«  although  the  latter 
standing  alone  would  be  broad  enough  to  include  the  subject  to  which 
the  more  particular  provision  related*  Citing 

Frandsen  v*  County  of  San  Diego. 
101  Cal*  317* 


8. 


Applying  th«8o  rules  of  const ruction  to  Section  93  of  th» 
OhArter«  it  is  clearly  evident  fx*oni  the  direct,  explicit  and  un- 
alstakable  language  of  the  aoent^bnent  that  the  Public  Utilities  Com- 
mission »ay  solely  by  a  resolution  of  that  bo<3y  provide  for  leasing 
of  lajayds  devoted  to  airport  purposes^  and  no  ordinance  or  oonfixM- 
ing  resolution  of  the  Board  of  Supervisors  is  necessary* 

The  reoonnended  procedure  in  the  leasing  of  lands  devoted  to 
airport  purposes  would  be  as  follows: 

1«  A  resolution  by  the  Public  Utilities  Comlssion 
authorising  the  lease  or  rental  of  lands  devoted  to  airport 
purposes* 

2«  The  invitation  Tor  bids  published  in  an  official 
aewapaper  by  the  Director  of  rz>operty« 

3«  The  acceptance  of  such  bid  by  resolution  of  the 
Public  Utilities  Coevnission* 

Respectfully  eulxnitted^ 

City  Attorney* 


To  I   Director  of  Property. 

00 {  Chief  AdBiinistrative  Officer* 


v/^y- 


July  12,  194Q 


3l  V     :  :7I0N 

..  .         702 
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Pear  slrt 

/     W©  Imv©  yom»  r'equeat  for  an  opinion  as  rollowat 

*<Hii8oiort  has  arisen  on  sc  ■  is  relative  to 

th«  rosponfiiblllty  oi"  t.e  leer  in  the 

Juvenilo  Court  popartment  co;  ilts  Involved 

in  juvenile  eases  (contributoi^'y,  otc.)  where  such 
casoa  are  "^"^"'■^l.Qd  in  tl-.o  racllitles  of  the   Juvonlle 
Court  l>ept     ^  and  L/  the  ivu porlor  Court  Jlvd-jo  pre- 
siding., over  viitd  Juvonile  Court  Dopsptiaent* 

"In  order  to  secure  soaut  clarification  relative  to 
this  matter,  a  corasunication  was  submitted  to  Mr, 

Don  "-"-'-   '-''of  Oi"  ttio   Adult  Division,  7.r~      -  -\qb 
?rol:.  lijiont.  The  following,  is  a        m 

from  his.   reply  i 

•In  reforonco  to  your  letter  of  April  6  con- 
oemint'-  section  1203 »C  J^snal  Code,  n.n^   answoring 
rciiic  $iestione,  I  would  be  of  the 

.: 

»1.  Toat  t"   -,•  -.•^.-  .  .  ..^,  .  -  .  •  .;^<i 
under  tho  provii 

law,  la  the  only  ofricer  In  tii©  County  hav- 
•-.  —  -  t....j..:,^...^^   ♦.Q  make  an  Investirration 

i ,  in  on  o/fonse  under 
section  702  elfars  and  Institutions  Code, 
--  -■-:-"  action  £.'7^  ^  nal  Code,  and  that  it 

ial  whet      ese  oases  are  tried  in 
the  juvenile  Court,  superior  Court,  or  any  oi" 
the  lower  eo'irts  cf  the  County. 

»2»  That  when  a  defendant  is  charged  with 
a  felony,  but  is  convicted  of  an  offense  de» 
fined  luider  section  702  vvelfare  and  Institu  ;,iona 
Code,  only  tha  Probation  Of iicer  appointed  un<  or 
the  provisions  of  the  JXivonile  Ccrxnyt   Law,  has 
any  Jurlsdletlon,  either  to  raako  Invest  ligations 
or  reports  In  reference  to  such  zaatter  or  to 
supervise  probationers  aftor  conviction  in  such 
BMttters. 

»It  seexaa  to  bm  rery  clear  that  t      entlon 
of  this  section  was  entirely  to  liiait  ^^^  .^x'^ 


Probation  Of rie«i «  appointed  under  tho  pro- 
visions or  tl-^e  Penal  Code,   fra-n 

♦Mitter"   !n  any  Court  involvln      •, c-„jn« 

of  CO  ..tin.  to  tJ-ie  del;  .        icy  of  a 

Minor,  or  failure  to  provide   ior  a  minor 
child,' 

"In  revitwlnr:  t  ho  Juvenile  Court  lmK§  «d  in  dlscusrin,:  the 
■attr'  with  niany  departaeats  in  the  Stato,   there  is  coinplete 
conourronce  in  tJae  statexaeats  nuade  by  Mr,  Sanson*     However, 
in  f.T'dor  to    javo  cojiiploto  clarification,   I  should  appreciate 
an  Opinion  l'roT?i  the  citj  Atuor--    '-  office  as  to  the 
correctness  of  tho  stateaaeata  -  >tod, 

"Your  assistance  in  this  laatter  will  be  deeply  appreciated." 

OprjioN 

Section  702  o"  "'  -   ' "  ' ona  codo   (3«ctlon 

21  Juvenile  Court  La^)  u  _  .  .  -, .  __  ■■.■oritriL-atin ;  to 

the  delinquency  of  a  minor  and  :>rovicio»  t;iat  the  Juvenile  Court  ha« 
Jui'iEc'iction,  Section  270    v  lo  Penal  Co      .     -  .  ^,^^  father, 
ana  in  some  instances  tho  .  .  .  jr,  of  a  mine.  .  -_^,  _„  ^-^ty  of  a 
ml^Aaoeaaor  for  wilful  failiire  to  provide  such  minors  with  neeess* 
aries* 

Section  1203»S  Of  the  Penal  Code  provides  in  part  as 
follows  I 

"The  of fleet  of  adult  probation  officer,  assistant  adult 
PJ'o^        *  -er,  and  deputy  adult  probation  ofricer  are 

here  „  _. ;  provided,  that  except  as  V^ereinaf  t -r 

•pocified  the  probation  officers,  assistant  probation 
ofiicera  and  dep  ;ty  : robation  officera  appointed  under 
an  act  known  as  t;;e  Juvenile  Coart  Law..,,  shall  be  ex 
officio  acult  probation  officera,  asaiatant  adult  pro- 
bation ofiicera  and  deputy  ac'ult  probation  officers 
respectively  exeopt  in  tho  case  of  offenses  -   '*,ted 
In  any  city  and  count  and  in  any  coiuity  or      lgs 
not  oporatin  :  under  a  freeholders*  charter  and  rAvinf; 
a  po"'T  Ion  of  more  than  t^l^oe  h  ■'-'-■      ^   sand  anc! ""  ;ndcr 
five     -ed  t^wusand  an.;  also  in  ^      ^  or  counties 
havin:.  a  population  of  more  than  one'  hundred  thousand 

a"'  ■•"  ""■  '"■ '"•■'  '-'r.   -■   -and,  as  the  same  is 

^'  '  iS  taken  in  the  :.ear 

fi-'  0,  in  w-iich  counties  and  citlua'and 

c  r^   _.-.,-.,  or;icera,  aaaistant  and 

^^  .  3r8  appointed  under  section 

lkiOb,7  siiall  aorve  under  theae  aeotlonsi  :  j*ovided,  how- 
ever, that  in  all  eases  of  offenaea  defined  by  section 
21  of  aaid  aet,  known  ae  the  Juvonllo  Court  Law  and  by 
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section  i;70  ox'  the   i'enal  Code,   the   aaia©  probation 
officers,   aasietstnta  ancl  doputies,   sJiAll  aervo  under 
t  0  8G   sections  as  ars  appointed  under  said  Juvenile 
Court  Law*** 


TJndor  tie  laat  proviso  of  the   above   section,   tJio 
juvonile  probation  oiilcer  ^ms   jurisdiction  over  offenses  sst 
forth  in  Section  VOP-  of  tiyt  Wolfare  anti  Institutions  Code  and 
Section  270  of  t:*o     snal  Code* 

In  aduition,   with  r^jgiard  to  Section  702  of  the 
Welfare  a.  "      *-  ,  '    -   "-^  ^  If  are  and 

Instituti.  .        -      ,  ^  le  probation 

officer  of  **all  per  eons"   brou^^ht  before   the  Juvenile  Court. 

Zt  la  my  opinion,   thez<eforej,  that  the  juvoxUle 
probation  officer  has   jurlsolotion  to  act  In  the   cases  of  adults 
chari.-ed  v;lth  vlolati-  -Ion  702  oT   the        "       ■">  and 

Institutions  Code  an.    ._,,_ .70  O'' t";3     onal  ;_ • 


'   G :  .ic  t-fsilly  submitted. 

City  Attorney 
Tei     Chief  Ptobation  Of fleer. 


TMO»C 


¥/CS^ 


July  12,    1948 


SUBJECT t      PUMIASE  AND  USE  TAX— AHETHBR   PHILIPPINE  CONSUTJlTK 
SUBJECT  TO  TAX. 


T>«ar  Slrt 

This  office  is  in  reoalpt  of  your  rflquast  for  an  oninlon 
as  follows  I 

"In  the  attaohad  latter  from  Thomas  Haverty,  office 
supplies,  V!r«  flaverty  states  that  the  Philippine  Consulate 
claims  he  is  not  subject  to  the  San  Franoisoo  Purchase 
and  Use  Tax  because  of  diplomatlo  exenptlons. 

"This  office  respectfully  requests  a  legal  opinion  on 
this  question." 

OPINION 


Unlike  diplomats,  consular  officials  do  not  per  se 
by  reason  of  international  usage  enjoy  exemption  fron  taxation 
by  the  nation  to  vhich  they  are  accredited.   However,  by 
treaty  consular  officials  fron  various  nations  have  been 
exempted  from  national,  state  and  municipal  taxation  on  their 
persons  and  property  under  certain  prescribed  conditions. 

On  i/areh  14,  1947  the  United  States  signed  a  consular 
convention  with  the  New  Republic  of  the  Philippines.  This 
treaty  was  ratified  by  the  UnitedStates  Senate  on  April  14, 
1948  and  by  virtue  of  Article  VI,  Section  2  of  the  United 
States  Constitution  became  the  supreme  law  of  the  land  with 
reference  to  its  particular  subject  matter.  Article  IV  of 
the  Conv  ntion  provides  as  follows: 

"Consular  officers  and  employees  in  a  consulate, 
nationals  of  the  High  Contracting  Party  by  which 
they  are  appointed  or  employed,  and  not  engaged 
in  any  private  occupation  for  gain«ithin  the  terri- 
tories in  which  they  exercise  their  functions, 
shall  be  exempt  from  all  taxes,  national,  state, 
provincial  and  municipal,  levied  on  their  persons 
or  property,  except  ta  es  levied  on  account  of 
the  possession  or  ownership  of  immovable  property 
situated  within  the  territoriee  in  which  they 
exereiss  their  functions  or  taxes  levied  on 
account  of  income  derived  from  property  of  any 
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kind  situated  within  suoh  terrltorl«a.  Coniular 
offle«rt  and  onployaas  In  a  conaulate,  nationals 
of  th«  High  Contracting  Party  by  which  they  art 
appointed  and  amployad,  ahall  b«  axampt  from 
the  paynant  of  all  taxaa,  national,  atata,  pro- 
▼incial  and  municipal,  on  tha  aalariaa*  allowanoaa, 
faaa  or  wagaa  racaiTod  by  than  in  companaation 
for  conaular  aarrieaa.** 

Tha  officials  of  tha  local  ?hillr)oina  consulata  ara 
nationala  of  tha  Hapubllo  of  tha  Philippinaa  and  iindar  tha  abova 
traaty  provision  ara  axempt  fron  paymant  of  tha  purehasa  and 
usa  tax  on  thalr  piirehasas  of  tangibla  paraonal  oroparty  axoaot 
in  thoaa  Inatancaa  whera  thay  ara  angagad  in  a  private  occupation 
for  gain  In  which  event  tha  tax  Is  applicable. 

You  are  adviaed  accordingly* 


Raspeotfully  aubmitted. 


CITY  ATTORNEY 
Tei  Chief  Adnlnistratlve  Officer 


u/CC 


July  IS,   1948 
SUBJTXTi     VALIDITY  OF  PaOPOttJ^  JUHmBNT  INGRSASINa 

MomHi.^  Rfisxwnwnr  allowlws  of  smployicbs 

RliTIKIKa  UNPai  ®FtARa!B3l  SBOTtOIT  166. 

(ientlement 

I  hav«  your  request  for  an  opinion  aa  followai 

R  g  q  U  E  s  T 

"Pursuant  to  direction  of  the  Judiciary  Caamlttea, 
I   transmit  herewith  to  you  copy  of  a  proposed  ehartar 
•aMind;n«nt  rooeived  fron  the  Ketired  rlumloipal  Kmployees 
League  of  O.an  Francisoo  which  contemplates  an  increase 
in  retlreiient  benefits  for  those  employees  retired 
under  the  provisions   of  Section  1G5  of  the  oharter* 

'*ahe  Cotmaittee  respectfully  requests   that  you  adTise 
1%  whcfdMr  ox  not  tiie  proposed  amemhoent  is  in  proper 
tvtm  9txA  also  whether  or  no^  ratifioation  in  its  present 
fora  Slight  create  legal  controversies  due  to  tlie  varying 
effect  of  ttio  a:4end>(tent  on  employees  subject  to  the  pro- 
visions  of  joth  .Heotion  165  ai^  iieotioa  1G5.2  of  the 
charter." 

0  P   I  H  I   0  N 

flM  purpose  of  the  proposed  charter  amendment  is  to  in* 
crease  the  monthly  retirement  allowanoea  payable  in  Uie  future  on 
account  of  employees  heretofore  or  hereafter  retired  under  bection 
165  of  trie  Charter*  The  aiueadiuent  relates  to  the  allowances  of 
lisoellaaeous  officers  and  employees  retired  under  Section  165  be* 
fore  July  1,  1947,  and  to  thoeo  thereafter  retired  viriio  nave  exerciued 
the  option  v>z'ovided  in  the  firot  paragraph  of  Section  1G5«2,  to  re- 
main under  Section  165*   In  ^eneral^  the  amendment  provides  a  flat 
future  increase  of  ^85  per  month  in  allowanoe  based  on  twenty  (<^0) 
or  more  years'  servioe  and  proportionate  ammints  in  reupoot  to  less 
periods  of  service* 

1*      Your  first  inquiry  is  whether  the  aaend^aent  is  in 
proper  form* 

In  my  opinion,  It  is.  The  language  of  the  amend- 
iMMnt  is  quite  skillfully  adapted  to  accomplish  the  purpose  indicated 
by  its  terns* 

S.      You  inquire  next  whether  the  amendment  may  cause 

litigation  because  of  the  varying  effect  un  allowances  paid  under 

it  and  ;>ection  lob  on  the  one  tiand,  and  under  Section  1G5*2  on  the 
other* 
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This  office  oannot  advlac  with  asaurenoo  aa  to  whether 
%   lagialatlve  proviaion  nay  cause  lltl^^ation^  except  as  that  ques* 
tion  relatea  to  the  clarity  and  validity  of  the  laii^a^e  esoployed. 
Hhe  XanguAije  of  the  aeotlon  uein^  aleur,   taore  reaalna  only  the 
queatloa  of  ita  validity* 

In  this  regard,  £  muat  first  consider  what  the  effect  of 
the  aoiendnient  aotaally  la*  Without  extenalve  Inveatlgatlon^  I  can 
do  this  only  In  part  and.  In  any  event,  general  statements  cannot 
be  conclusive  beoause  tlie  effect  of  (:iection  lo5«2  on  allowances  de- 
pends on  age  at  retlre&uint  as  well  as  other  factors  eater In^,  In^o 
the  calculation  of  the  allowanoeu.   In  the  absence  of  Individual 
calculation  of  all  oasea,  I  have  taken  three  Inatanoes  of  service 
retlreruent  under  Section  lo5«2,  at  a^e  70*   I  have  reason  to  believe 
that  these  Instanoee  are  representative  of  a  considerable  nvunDer  of 
aisaellaneous  employees  retlrlt-^^:  at  that  a^e.  Data  In  the  three 
oases  follow t 


(1) 


(2) 


(3) 


(4) 


Monthly  nllowance 

Monthly  Allowance 

Member  WoulU 

Member 

Have  Received 

Receives 

Had  He  Kleoted 

'Jnder 

To  Remain  Under 

Sect,  on 

Present  Lection 

165.2 

Mesber 

165 

X 

;^&9.»4 

^96.67 

X 

75.18 

b5.48 

% 

54  .SQ 

62.00 

Monthly  Allowance 
Mejnber  Would     Re- 
ceive If  He  Had  Elec 
ted  To  Reiaaln     Under 
Section  165  and  If 
that  section  is  Amen* 
ded  aa   Proposed. 

^14. '^4 

100,18 

78.67 


These  three  eoiployees,  retiring  at  age  70  under  Section  lo5.2, 
would  therefore,  unaer  the  proposed  a-neridiJient,  receive  substantially 
more   than   they  are  receiving  unuer  iJeotlon  165.2.       This    Is   true  la 
spite  of  the  fact  that  they  have  been  paying  higher  rates  under  Section 
165.2  and  nave  accepted  as  a  group  lower  compulsory  retirement  ag*e. 
I  believe  that  excess  payments  under  the  proposed  a.Rend;aent  over  and 
above   those  under  Section  1G5.2  would  represent,   in  varying  degree^   the 
cases   of  a  very  ,'jreat  mudtrnr  of  such  eiaployees. 

Retlres\ent  allowancea  under  both  Sections  165  and  165.2  are 
based   on  amount  of   salary,   length  of  service  and  retirement  age  of   the 
employee.     The  met  nod  proposed  by  the  an^endnent  under  consideration  Is 
a  departure  from  the  method  heretofore  used.      It  Is   that  of  a  flat 
inerease,  graduated  only  by  lem.th  of  service  of  less   than  20  years. 
I  aa  advised   t!:uit  superliapoeino   the  latter  method  of  flat  Increase  on 
the  former  method  based  on  salary,   sexnrlce  and  age,  wllj.  Inevitably 
produce  Inconslstenolee  similar  to  those  Illustrated  by  the  three 
Instancea  related  above. 


#1 

Th*  law  !•   ol«ar  that  a  raasonabla  inor«a8«  of  pension 
y  b«  mada  altliar  oefora  or  after  retiratoont. 


See : 


Swee 


aey  v.   L.A«    Kto«   RjitiftMiWt 


Mwphy  V.  City  of  Piedmont , 

— irTJsrrAiiT"^a-"555i — 

Carr  y«  Fire  Cootniaalon^ 
36  Cal.  App.  ^d  200 • 

The  Ia«  is  olear  that  pension  legislature  not  palpably 
arbitrary  will  iienerally  oe  regarded  as  within  legislative  discretion 
and  V  slid* 

SMI 

Brophy  v«  aaployees  Retlremertt 
.y'te^i,  71  Gal.  App«  ad  455. 

The  law  Is  also  clear  tiiat  pension  legislation  will  not  be 
held  void  oecause  it  "raay  work  Inequality  or  hairdahip  In  some  oases" 
(Boclc  V.  City  of  Oakland,  19  Gal,  App.  2d  115?  Jordan  v.  Retirement 
Besrd,  35  Cal.  App.  2d  653)  or  neoause  "sc.Tie  other  basis  of  calculation 
sdght  be  aiore  equitable"  (Todd  v.  i^oi^lchols,  44  Cal,  App.  2d  448}  • 

However,  In  the  present  instance  It  Is  not  possible  to  state 
without  an  extensive  actuarial  report,  tliat  the  proposed  amendment 
would  work  Inequality  or  injustice  In  only  a  relatively  few  oases. 

In  such  a  situation,  I  must  conclude  with  considerable  rn- 
gf^t   that.  In  spite  of  the  liberality  of  the  courts  in  respect  to 
pension  legislation,  I  can  have  no  firm  opinion  as  to  the  validity 
of  the  proponed  measure.   I  must  accordingly  defer  any  further  opinion 
until  advised  more  fully  of  the  actuarial  effect  of  the  proposed  change 
in  our  pension  system  for  ailsoellaneous  employees* 

Eespeotfully  submitted, 

.iNO«  J.  g»'i.vou: 

TOt      30ARD  OF  S0?iiRVISORS  CITY  ATaORMKY 

CCt      I.UYOR  ELM£E  K.  ROBlieOH 


^/C^ 


July  18,  1948 


SUBJECT!      PATJ^cr  OP  r^se  ARTS   MA^If  5»  TRAimFBUlBD 

{■■  1<    I'-uii;  FARK  UUiO^i^-iOH  TO 

1  „ -      P  PROPBRSY. 


Qentl«uu»nt 


Ihis  office  i«   In  receipt  of  your  request  for  «n  opinion 
sts   follows  t 

REQUEST 

'*1hI111  you  please  itdTlse  this  office  whether  it  is 
legftl  for  the  Park  Coetmlsalon  to  transfer  control  of 
Um  Palace  of  Fine  Arts  Buildinj;  to  the  Real  tstate 
f)#p«rt --erit  of   t!ie  City  and  County  of  San  Francis oo? 

"The  property  on  which  the  bulldln,,  is  now  located 
was  a  portion  of  the  Presidio  Retiervatlon  and  was  con- 
veyed to  the  City  and  County  of  ijan  Francisco  by  the 
United  States  Government  for  'educational,  art,   exposl* 
tlon.  and  park  purpoaes*  ,  by  an  Act   of  Coni,res8  on  !4areh 
5,  1926,  and  was  aoo  pted  by  the  Bo^rd  of  Supervisors 
under  Resolution  :4o«  27441,   i^ew  Series,  adopted  June  20, 
1927. 

"The  projt;erty  was  placed  under  Uie  control  pf  the 
Park  Cosatlssion  by  Resolution  ^^o•   25260  adopted  by  the 
Board  of  Su^rvlsors   on  July  16,   1925« 

"If,  in  your  opinion,   it  is   legal  for   the  lark  C<»» 
sdsaion  to  transfer  coni^rol  of   tiie  said  Palace     of 
Fine  Arts  3ulldln£>,  to   Uie  Eeal  i:at.^te  Departraent,  as 
hereinabove  stated,  will  you  please  outline  the  ^ro- 
ocd.ire  that  tnis  commissilon  rstust  follow  in  order  to 
consununate   the   transfer. 


"An  early  reply  will  be  appreciated,  as   the  C( 
slon  would  like  to  take  aetlon  pi'ior  to  the  oooBMine^fflsnt 
of  the  fiscal  year." 


OPINION 


You  %x%   referred  to  ny  opinion  of  May  ao,  1947,  addressed  to 
the  Park  Cennis el oners,  which  opinion  sets  forth  the  status  of  the 
title  to  the  property  upon  wliioh  the  Palace  of  Fine  Arts  is  loouted. 
The  title  to  t  tie  9*93  aorec  of  land  was  or'     lly  held  by  the 
United  States  and  was  deeded  to  the  City  anu  u.-'nty  of  San  Franoi^ioo 
on  June  3,  1927,  pursuant  to  an  Act  of  Con^^rees  of  March  3,  1926 
(43  Stats,  at  Lar^a/  p«  1129 }•   Ihe  deed  was  reoorded  in  the  office 
of  the  Recorder  of  the  City  and  County  of  San  Francisco  on  June  24, 
1987  in  Voluae  1502  of  Official  aecords  at  pa,,e  11*  The  Aot  of  Con^^ess 


#8 

and  the  deed  contain  a  provision  that  the  land  le  granted  for 
"educational,  art,  expoalticn  and  park  purposes."  The  ^ant 
contains  a  provision  reseirvlng  to  the  United  States  the  rl^^ht 
to  ta'-ce  possession  of  tlie  property  in  the  event  of  war  or  other 
national  eriiergency. 

Under  Resolution  Ho.  242B0  (New  Series)  adopted  by  the 
Board  of  Supervisors  on  July  16,  1925,  trie  possession,  management 
and  control  of  the  property  was  given  to  the  Park  Conanlsslon* 

The  general  rulo  of  law  Is  that  property  dedicated  for  park 
purposes  cannot,  thereafter,  be  used  for  purposes  which  are  not 
included  within  the  definition  of  "pai*k  purposes."  Under  aection 
41  of  the  Charter,  the  Park  Coamlssioners  are  granted  exclusive 
control  over  pares  and  the  transfer  of  park  property  to  the  possession, 
control  and  nanagement  of  another  City  Depart-nent  would  be  Inoperative 
and  Ineffective.  You  are  referred  to  my  opinion  dated  August  10, 
1945,  addressed  to  the  Parle  G  omnia  si  oners,  wherein  it  was  stated  that 
dedicated  park  land  could  not  be  transferred  to  other  city  departments, 
and  in  which  I  stated,  in  part,  as  follows: 

"Lands  so  dedicated  for  park  purposes  cannot  be  utiliz- 
ed for  any  other  purpose  or  diverted  to  any  other  depart- 
mental jurisdiction. 

"The  cases  uniforaily  hold  this  to  be  the  law,  the  only 
exception  bein^  in  the  Inatance  of  the  use  of  some  portion 
of  the  park  property  for  puri>ose  consistent  with  or  in 
furtherance  of  the  specif to  use  for  which  the  property  was 
acquired  or  dedicated. 

"In  tills  connection  the  following  language  is  signifi- 
cants 

Hall  v.  Fairchild-Gllmore-VVilton  Co.. 
66  Cal.  App.  6l5  at  page  6^4 s 

"  ♦  It  may  be  said  tliat  the  Board  of  Park 
Commissioners  ia  entrusted  by  the  City  Charter 
with  the  menai^ement  and  control  of  tiie  park  pro- 
perty ....   However,  this  Charter  provision 
confers  no  authority  upon  the  Board  of  Park 
Commissioners  to  destroy  the  subject  of  the 
trust  or  to  devote  it  to  use  other  than  that  of 
enjoyraent  and  recreation.   Its  authority  is  merely 
that  of  a  trustee  Invested  with  limited  jurisdic- 
tion, having  Imposed  upon  it  the  duty  to  protect 
parks  within  Its  management  and  control,  which 
should  at  the  sa^^ne  time  compel  such  board  to  pro- 
tect, rather  than  Instigate  usurpation  of  avithority 
over  parks  of  the  city  by  another  body,  or  pass  its 
trust  property  into  the  street  departnont. ♦" 

However,  the  property  upon  which  the  Palace  of  Fine  Arts  la 
located  was  not  granted  exclusively  for  park  purposes.  The  ^jrant 


•ontalns   the  provieion   that  th«  land  mtLj ,  in  addition,  be  used  for 
•duoational,   ht\,  and  exyositiun  puri>oae&>,     A  use  of   the  Icind   for 
any  one  or  more  of  these  purpoeea  would  appear  to  be  within  tlie 
terms  of  the  grant*     The  land  need  not  neoesaarlly  oe  used  for  park 
purposes*     When  laz:id  may  he  used  for  other  than  park  purposes ,   the 
Board  of  Supervisors  may  give  pocsesslon,  control  and  management  to 
other  oity  departiaeats  • 

You  have  stated   timt  It  is   the  desire  of  the   Park  Ooamisalon 
to  transfer  the  possession  of  the  property  to   the  Department  of 
Property.     Tlie  Director  of  Property  Is  llralted  toy  the   terms  of  the 
^ant  In  making  leases   or  other  contraots  relative   to  the  land*  This, 
however,  does  not  affect  the  power  of   tiiie  Board  of  Supervlsurs   to 
give  possession,  control  and  maratgeiBent  to  the  Departr»ent  of  I^rcperty, 
and  xiM  transfer  may  be  made  by  resolution  of   U\«  Board*     It  is  my 
opinion,   therefore,   thai  possession,  control  and  orxe 

Palace  of  Fine  Arts  aay  bo  transferred  from  the   Pu.      -. -   ..  to 

the  DepartJJiont  of  Property  by  resolution  of  tlie  Board  of  Sup  ^rs 

in  view  of  the  desires  of  the  Park  C<»!uaisslon« 

Very  truly  youi-s, 

JMO,     J*  o»TOOLr; 

TO  I  Tu  0HKR3        OITY  *.: 

a«r.  :.  -..^..  uD  (17) 
Attentloni  uerald  J* 
Llnaras,  Secretary. 


^/^r 


July  20,   1948 


SUBJKCa:      *.  .,SNI-3,   CANGELL   "'    "   T ; 

i..: ^OUS;    ILJuiJGAL  i- _-;TS  . 

!)«ar  Sirt 

This   offioe  1«  In  receipt  of  your  request  for  an 
opinion  aa   follows i 

R  B  <4  U  £  S   T 

"Your  attention  is  respectfully  directed  to 

Secti>-^n  4^86  of  the  Kevonuo  and   Taxation  Code  of 
the  Btata  of  California,  which  provides  for  the 
procedure  for  cancellation  of  uncollected  taxes. 

"This  section  lists  the  reasons  for  cancella- 
tion. Most  cancellation  requests  fall  within  the 
first  two  classes  lis  ted j 

•"(a)  More  than  once. 

"'(b)  Erroneously  or  illegally.' 

"Because  of  the  time  limits  set  by  State  law  on 
the  Assessor's  \\ork,  and  tiie  employrcent  of  temporary 
seasonal  personnel,  assessment  errors  do  occur 
annually. 

"Tor  t-.c  ca.ne  rea^ona,  in  addition  to  ordinary 
errors,  another  type  of  error  occvirs.  The  Revenue 
and  Taxation  Code  requires  a  penal  assessxaent  (Sec- 
tion 501,  et  seq. )  when  the  tax^juyer  fails  to  file. 
This  penal  assessment,  which  loay  ^o  as  high  as  ten 
tLsies  ohe  value  of  Uie  property,  uust  be  based  on 
the  Vttlue  of  the  property.  The  brief  time  allowed 
for  the  oofiipilatlon  of  some  9000  penal  asaessisents 
does  not  permit  us  to  exaiiiine  the  property  before 
levying  the  penal  assessaent.  As  a  result,  instead 
of  having  a  penalty  of  bO,  ICO  or  200  per  cent,  we 
find,  after  a  taxpayer's  complaint  and  verification 
by  our  aauit  division,  that  v.e  KUiy  have  a  peaal 
asseascient  of  500  to  1500  per  cent. 

"Since  the  law  requires  all  property  to  b e  assessed 
uniformly  and  proportionately,  we  believe  that  penal- 
ties should  also  be  uniform  and  proportionate,  v.here 
oareful  examination  by  our  auditors  shows  an  excessive, 
4Usproportlonate  penalty,  it  is  due  to  our  erroneous 
valuation  of  the  property  itself. 
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"After  the  aforementioned  erroneous  asaessment 
ana  subsequent  penalties  based  thereon  are  brought 
to  onr   Hi^tfcntion  arid  verified,  said  errors  are 
corrected  oy  us  for  the  current  year,  and  the  taxpayer 
is  required  to  pay  the  adjusted  amount  for  that  year. 
Xn  auoh  a  case  the  Board  of  Supervisors  is  asked  to 
cancel  the  original  erroneous  arbitrary  asaeasment 
and  the  penalties  based  thereon. 

"Reqvxest  Is  hereby  made  for  an  opinion  as  to  whether 
this  procedure  is  legal  and  whether  the  Board  of  Super- 
visors has  the  power  to  cancel  such  assessments." 


0  P  I  y  I  0  N 

Section  4986  of  the  Revenue  and  Taxation  Code  provides,  in 
part,  as  follows  i 

'• .  ,  .  All  or  any  portion  of  any  uncollected  tax, 
penalty,  or  costs,  heretofore  or  hereafter  levied, 

may,  on  satisractory  proof,  be  cancelled  by  the  audi- 
tor on  order  of  the  board  of  supervisors  with  the 
written  oonaont  of  the  district  attorney  if  it  was 
levied  or  chart50d : 

"(a)   "ovQ   than  once. 

"(b)   '^ronaoualy  or  Illegally 


The  above  aectlca  when  c  ontainad  in  the  Political  Code  was 
interpreted  in  the  case  of 

Montgomery-^'^ard  <:t   Oo.  v.  Welch , 
17  Cal.  App.  2d  lf27,  at  151, 

where  the  court  saidt 

"With  respect  to  the  remedy  available  to  a  taxpayer 
there  is  an  obvious  distinction  ootween  a  nere  overvaluation 
of  property  in  an  aaaaasiaent  and  a  double,  erroneous  or 
illegal  assessment*    (Brenner  v.  Los  Angeles,  160  Cal.  72 
/Tie  iac.  3S77;  Associated  Oil  Co.  v.  County  of  Orange, 
4  Cal.  App.  2d  5  ^0  Pac.  2d  687/.)   In  the  case  of  an 
erroneous  or  illegal  asseas.Tient  the  board  -  f  supervisors  aay 
refund  the  anount  paid  under  protest  or  cancel  the  entire 
assessment  under  the  provisions  of  section  3w04  or  section 
5ci04a  cf  the  Political  Code.  Those  sections  are  available, 
where  tne  property  is  aaaesaed  'more  than  once,  or  errone- 
ously or  illegally' ,  in  the  absence  of  any  previous  appli- 
cation to  or  a/iowin^  before  the  board  of  eqiallzation 

(Rittersbacher  v.  Board  of  r>upervlBprs,  220  Cal.  555  /32  Pao. 
2d  135/),  but  they  are  availatSle  only  where  the  asges».:ent 
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la  fabs.^lauely  yold»      (Gracloaa   Oil  Co,   v,   Santa 
Barbara.    155   Gal,    140  /^9   Pac.   AB7>,    20  L.Il.A.    (N. 
sS.)    2117./^ 

See,   also, 

Smith^rn  Callforntia  Hardwood  &  Manufaotarini^ 

C'i^'ip^^ny  V.   01  by   or   Los   ;ui^jle3,   49   Cal.   a^^p. 
71kij  24  Cal.   Jur.   320. 

Prom  the  foretcoing  citations  of  authority  it  clearlr  appears 
that   the  remedy  provided  by  cieotlon  4yBG  oaimot  he  availed  of  in 
ft  situation  of  this  kind,     as  pointed  out  in  the   Montgofliery-Ward 
&  Ccmpany  case,    taere  is  an  obvious  dlstlnotxoa  bbtwoen  bin  over- 
valuation of  pi'operty  hy  an  assessment  and  an  erroneous  or  Illegal 
assessr.ient. 

You  apparently  have  been  proceeding  under  the  theory  that 
where  thcro  is  an  overvaluation  due   to  an  error,  tne  provisions 
of  Section  4986  of   the  Revenue  and  Taxatitin  Code  may  be  used   to 
correct  such  an  error,  but  the  law  doea   not  permit  tliis.        Over- 
valuations fflQ/  not  be  corrected  under   the  procedvire  outlined  in 
Section  4&8G. 

It  Is   therefore  ray  opinion  that   the  prooediire  set  out  in 
your  request  is   lllogal  an<3   that   the  Board  of  ^vapervlsors  has  not 
the  po7/er  to   cancel  aaao^sirients   of  t.iis   type  under   the  provisions 
of  Section  4S85  of  the  Revsiiue  and  Taxation  Code. 

Respectfixlly  submitted, 

JHO*  J*   OfTOULK 

CITY  AT-i'ORNEY. 

fOl      TiiS  .^  OK 

101   o^oj   ^all 


July  21,    1948 


SUBJECT:      STREET    UtlPKOVEIffiNT  ASSESS I-ENTS,    USE   OP  CITY 
FINANCIAL  AID   TO  REDUCE  TOTAL  ASSESSf/iENT. 

Dear  Sir: 

Wo  liave  yovir   request  for  an   opinion  as   follows: 

"l  have  been  directed  by  the  Streets  Committee 
to  request  from  you  a  legal    interpretation  of  the  third 
paragraph  of  Section  6  of  the  San  Francisco  Street    Improve- 
ment  Ordinance   of   1934. 

"The  Committee   is  also  desirous   of  knowing  whether 
or  not    it    is  within  their  power   to  rewrite  a   section  of  an 
ordinance   providing   for   street  work,    to   show  what   amount   of 
money,    if  any,   will  be   contributed  as   city  aid  toward  the 
assessment  against  eacn  piece    of   property  within  the  area 
designated  to  bear   the   cost    of  the   improvement," 

OPINION 


Section  6  of  Part  1  of  the  Street  Improvement  Ordinance  of  1934 
reads  as  follows: 

"Section  6.  Said  Director  may,  if  he  deem  it  advisable,  and 
when  there  is  an  unexpended  and  unencumbered  balance  in  any 
fund  in  the  City  and  County  Treasury  which  has  been  appropri- 
ated for  such  general  purpose,  and  the  written  consent  of  the 
Chief  Administrative  Officer  and  Controller  has  been  obtained, 
recommend  to  the  Supervisors  that  not  to  exceed  two-thirds 
of  the  expense  of  any  of  the  work  mentioned  in  this  ordinance 
shall  be  paid  out  of  said  Treasury  from  such  unexpended  and 
unencumbered  balance.  Said  Director  shall  state  the  fact  of 
such  Intended  recommendation  in  his  order  declaring  his  in- 
tention to  recommend  that  the  work  be  done,  specifying  in 
such  order  the  amount  so  to  be  recommended  for  payment  from 
the  Treasury. 

"if  the  Supervisors  follow  the  recommendation  in  whole  or  in 
part,  they  shall  appropriate  for  such  purpose,  in  the  ordin- 
ance ordering  the  work,  the  amount  so  recommended,  or  such 
part  thereof  as  they  shall  consent  to;  provided,  however,  that 
no  such  appropriation  shall  ba  made  until  the  provisions  of 
Section  36  of  the  Charter  of  said  City  and  Coxinty  shall  have 
been  complied  with.   The  amouTjt  so  to  be  paid  from  the  Treas- 
ury shall  be  payable  at  such  time  or  times  as  shall  be  speci- 
fied in  the  notice  calling  for  sealed  proposals  for  the  work. 

"Vihenever  any  of  the  expense  of  such  work  is  so  ordered  to  be 
paid  out  of  the  Treasury  said  Director  in  making  up  the  assess- 
ment hereinafter  provided  for,  shall,  unless  the  Supervisors  in 
said  ordinance  otherwise  provide,  and  except  as  otherwise  pro- 
vided in  Subdivision  4,  Section  24,  of  this  ordinance,  first 
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deduct  from  the  whole  expense  of  such  work  the  amount  so 
ordered  to  be  fald  out  of  the  Treasury,  and  shall  assess 
the  remainder  of  said  expense  upon  the  parcels  of  land 
liable  to  be  assessed  therefor  in  the  manner  hereinafter 
provided. 

"This  section  shall  not  be  construed  as  a  limitation  upon 
the  power  of  the  Supervisors  to  make  an  appropriation  froia 
the  Treasury  at  any  other  time  or  in  any  other  manner  to 
pay  not  to  exceed  two-thirds  of  the  cost  of  any  work  men- 
tioned in  this  ordinance." 

Under  Section  6,  the  Director  of  i'ublic  n'orks  may,  with  the  consent 
of  the  Chief  Administrative  Officer  and  the  Controller,  recommend  to 
the  Board  of  Supervisors  that  an  ordinance  be  passed  appropriating  fron 
the  Treas^lry  monies  to  defray  the  costs  of  proposed  street  work.  The 
only  limitation  on  this  authority  is  that  the  Director  shall  not  recom- 
mend an  appropriation  of  money  in  excess  of  two-thirds  of  the  cost  of 
the  work  which  ho  orders  done. 

The  third  paragraph  of  Section  6,  however,  provides  a  procedure 
to  be  followed  by  the  Director  whenever  any  of  the  expense  of  such  work 
is  so  ordered  to  be  paid  out  of  the  Treasury,   When  making  up  the 
assessment,  he  must  first  deduct  from  the  whole  expense  of  such  work 
the  amotint  so  ordered  to  be  paid  out  of  the  Treasury  and  then  assess 
the  remainder  of  the  expense  upon  parcels  of  land  liable  to  be  assessed 
therefor.   It  is  apparent  from  reading  said  paragraph  tliat  this  method 
of  using  monies  paid  out  of  the  Treasury  is  not  the  only  manner  in 
which  said  monies  may  be  used.   The  underscored  words  in  said  paragraph 
give  to  the  Supervisors,  when  passing  the  ordinance  approving  the 
street  work  proposed  by  the  Director  and  making  the  appropriation 
recommended,  the  authority  to  distribute  the  monies  in  any  manner  they 
may  deem  fit.  The  last  paragraph  of  said  section  expressly  limits  the 
power  of  the  Supervisors  in  only  one  particular  and  that  is  that  their 
appropriation  may  not  exceed  two-thirds  of  the  cost  of  the  work  proposed. 

Therefore,  the  answers  to  yo\ir  request  may  be  stated  as  follows: 

(a)  Under  the  third  paragraph  of  said  section,  the  Supervisors 
in  passing  the  ordinance  in  connection  with  the  use  of  Citj'  financial 
aid  are  not  llaiited  tc  tha  method  ici^coaed  upon  the  Director;  that  is, 
the  Supervisors  may  direct  that  the  City  aid  be  distributed  in  any 
manner  they  deem  proper. 

(b)  In  answer  to  your  second  inquiry,  the  Supervisors  in  passing 
the  ordinance  may  designate  tiie  amount  of  City  aid  be  appropriated  to- 
ward the  assessment  against  particular  percela  of  property  within  the 
area  designated  to  bear  the  coot  of  the  improvement.   This  may  be  done 
by  the  Supervisors  in  the  passing  of  the  orl;2inal  ordinance  approving 
the  work  or  at  any  other  time  to  shov  wiiat  amount  of  money,  if  any, 
will  be  contributed  as  City  aid  toward  the  assessment  against  each 
piece  of  property  within  the  area  designated  to  bear  the  cost  of  the 
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Improvament   so  lon^;  as   the  total  appropriation  does   not   exceed 
two-thirds   of  the   cost   of  the  work  mentioned   in  the    ordinance. 

Respectfully  submitted. 


CITY  ATTOmTEY 


To:      Board   of  Supervisors 
cc :      Mayor 


JaXy  Si,  1943 


STJ3J10CTI      WJ.  -  WHO  '.  DKF^Y  KXrKHSSS 

!)••»  Sir} 

we  Hav»  your  retiueat  for  an  opinion  ao  followaj 

"a««tlon  172,1  of  the  Charter  deallnr  with 
the  Health  Service  Syetoa  provides  as  follows t 

"1,   •Ueiabere  of  the  Board  shall  be  norainateA 
by  written  noraination  oi  twenty  laombers  fllod  with  the 
Henlstrar  of  Voter*  not  earllor  than  A.nrll  1  noi'  later 
tlian  A"«IT  15  of  each  year,  Tlie  Registrar  oi*  Voters 
shall      re  ballots  and  shall  furnish  the  same  to  all 
laerabers  oi  tiio  system  between  April  \h   an<i  April  SS,  aad 
shall  roceive  the  ballots  between  April  25  and  May  7, 
and  canvass  tKiXG.   certify  the  results  on  i:ay  0,» 

•2#  'All  expenses  of  tli©  system  shall  be  bom© 
exclusivoly  by  funds  of  tho  system?  ond  tho  r:it7  and 
County  s>uill  not  appropriate  or  :  in  any 

ioanner  for  the  purposos  of  the  s^iivo^i  r^^  ..^.  wowablls^ied 
and  provided,* 

"v.e  have  interprotc  '  '  •  -■'   --  -'ct  of  the  sec- 
tion quoted  above  as  mcH.  .  b  ar  of  Voters 
•hall  bill  tlie  Health  Service           all  of  the 
Re~lstrar»e  costs  In  connectio:s       .ij  hand"*'"  o ."  the 
Hoalth  aervioo  elections.  We  in      t  the  p      on  to 
aean  that  the  Hofistrar  sJmll  be  reirabursed  for  the  sal- 
arles  of  all  i^naanent  and  toaporary  employes  for  the 
time  devoted  to  mailia;  of  the  ballots,  receivln-;;  the 
ballots  enci  cheeking.;  zuuaes  a.:alnst  rostorSf  canvassing 
of  tho  vote  an.  other  slrailar  activities  in  connection 
with  VitA   election. 


"v/in  :--  \     ly  advise  this  office  if  our  inter- 
pratation  is  c      .' 

OPINIOH 

Fpon  a  c:          a  peadin;:  of  Section  17S,1  of  the  Charter 
It  appears   tJiat  t        .";   -ent  of   tho  fraaera  thereof  was  to  make   the 
Health  Service  System  entirely  solf-austalnln;,  for  therein  is 
found  a  provision  requiring  that  tho  premiun  on   :ho                omanded 
of  each  Djoaber  of  the   board  "shall  be  paid  aat  of  t  ;c      ...a  of  the 
aystera'j   a  provision  that  the  board  can  make  provisions  for   ■. 
partlclpBtlon  by  depond                 raembori*  re    *                       al  oot*           ,% 
provided   that  such  oapt         .    _jii  "shall  hf       .. .  „,    to  t:.-    j 


and  County*"  a  provision  th*t  the  board  «li&ll  liave  control  of 
the  ad..iinl     Ion  and  inveoL.^ent  or  fund*  of  the  ayatomj  a 
provlftlon   -  -  .ie::ib«r«  of  tJie  system  ''•hall  have  and  possess 
no  claim  or  rocourae  a;:,alnst  any  of  the  X\md8  of  the  nunlcl- 
?c     '  by  vi:       any  aedl  "   *  n  adopted  b^  t|M  board; 

a  ,.  ,.^jion  . cialia  oi jo  of  any  member  "shall 

bo  linitad  solol,  to  the  funds  of  t:i«  systecif  ami  finally  V.o 
ur     ocal  statomen'      "  '         3  of  the  a../ stem  shall 
b«  ......io  oxelualvel/?^  „  „,.    >  ^-j'^t./s.n   An-'  t.T>A  "tty 

and  County-  ajt.^!!  n  .;  or  t-  / 

manner  for  tho  vu/.^oaoa  oa  w..         .  .  ,'  (luiutii'liiiiu,  ailne). 

It  v.as  upon  a  Gonslde nation  of  tl-ie  quoted  pi*ovislona 
that  this  of  i  ice  baaed  a  pro-  hoal     •• 

vice  ^iystea  is  a  quael  public  .  -  ,,  .«. .--  «  ..-  .  *uy  an;-  s,-.aty 

eui;ld  not  contribute  jointly  with  the  enployeea  of  the  Health 
Service  System  to  I^etiro^ent  System*  Opinion  #2097  (1958  series) 

fhQ   lannia '6  of  the  section  underlined  above  is  very 

olear  and  all-e  •  Tou  are  adviswd,  there foi»e,  that  it 

la  my  opinion  t/.i'  ^  istrar  mast  bill  the  Systom  for  his 

costs  in  htmdlin  -.  ^.ulons  of  tiie  aystea, 

Rospeetfully  submit ted« 

JOHN  J«  Otroor- 

City  Attorney^ 

Toi  Chief  Adniaiatratlve  Ofrioer. 


cm 


J^l/  50,   1948 


^n' 


susji];cT<    aioia  or  !•  «•  cmFu  xo  jtct  as  prsszdsr  <f  oalxforvu 

aSHKBS  BAIXiykY  OOMPAn:  AXP  at  I'lU^:  iiAlIB  TBCB  TO  3BRVB  A3  A 
VMHR  OF  CITY  PLAffiilUa  COICa^IOK. 

Ocay  Slrt 

You  bftv«  dirooted  to  »•  an  inquiry  as  to  whether  Iftf.  «•  «.  (Suixiin 
■ay  aot  as  Preaidsnt  of  tl»  Caliiorrila  ;i»tro«t  Railvay  Company,  and  at 
tha  mam^  tim  sarva  as  a  aftabar  of  tha  City  Plaxuilng  CaaBRissicm* 


OP  I  MI  22 

Mr*  ObaplQ  «as  appointad  by  you  as  a  mwibir  of  the  City  Planning 
Cfflanlsatan  and  is  now  saanris^  as  suoJtu     Sxabsequant  to  tiis  appointeant 
tMi  «aa  appointad  to  tkia  ittoavd  of  Direotors  of  ttia  California  stvaat 
Bailvay  Conpany  and  is  now  sarvlng  as  Presidant  of  tbat  ooaqpany. 

I  earaiot  find  any  prohibition  in  Usa  (Tartar  against  his  ooaupy 
ing  tha  two  positions*     Tha  dUtties  of  the  City  Plaimiag  Connlssioii 
are  set  forth  la  ft«ati(Mis  116.  at  nmik.**  of  the  Chart«f«    Thaaa  aaetiona 
■aka  raa— iwrndationa  of  tha  CUlty  Flaming  Oowrolastqgi  in  Koat  oasMi 
adviaory  tqpon  tha  Board  of  Snparvisora,  and  before  their  raoonwandatiopa 
oan  be  affaotiva,  tbay  nost  ba  approved  by  ordinanee  or  resolution  of 
tha  Superriaovs*    True*  in  Saetion  116  of  the  (Siartar  they  are  tfmrgad 
with  ttia  diatiea  of  making  a  laastar  plan  whileh  shall  ineluda  aapa.  plana 
and  oharta  suppox^lix:  tlie  reo^aBnendtetions  of  the  Conniaaion  for  tha 
aoordinated  and  iiansotiious  daTelopoent  in  aooordaaea  with  title  preaant 
and  fature  needs  of  tha  City  and  Couaty  as  well  as  land  outside  the 
banadaries  thereof »  whloh»  in  tits  opinion  of  tha  Cosmiaaion^  beara  a 
relation  thereto*     It  is  proTidad  in  the  next  paragraph  of  aaid  see- 
tlon  that  tha  naatar  plan  ahaU  ahow  tha  general  looation,  aharaoter 
and  extent  of  aadstlng  and  pn^poaed  street  nd.l««y,  bus,  lailroad,  air, 
water  and  other  tranaportation  routes  and  terxadj^la,  and  that  said 
plan  shall  alao  Inaluda  proposals  fcNP  the  aequisition,  extension, 
widMiing,  narrowing,  r«wrml  or  change  In  the  use  of  any  publio  ways, 
roads,  groiBuia  or  open  qpaoas,  buildings  or  structures*     All  of  auc^ 
plana  ahall  be  eent  to  the  Beard  of  Supervisors  or  to  the  Mayor* 

Seetion  116*1  of  the  Chaj^tar  providea  that  no  ordinanoe  or  re* 
aolution  whioh  deals  with  the  aequisition,  extension,  widening,  re* 
location,  vacation,  abaaAansant*  sale  or  ^Mnge  in  the  use  of  any 
XMtblie  way,  transportation  road,  ground  or  open  spaoe  ahall  be  adopt- 
ed tor  tha  Board  of  Si9«nrisox«  until  such  ordinanoe  or  resolution 
shall  haw*  first  bean  referred  to  the  City  Planning  OoMoiaaion  and 
a  report  hsd  thereon  ar  to  whath^  or  not  the  proposed  action  is  in 
eonf MHAt^  ultU  Vm  JMUltar  yten*    A9i4a  from  tha  instaneea  indieated 
in  tiM  Itoartar  Motiai  tMiritii  flliasi«>s  in  tranaportation  roada,  I 
aaanot  see  that  said  OaHUMian  Itaa  any  jurisdiction  whatsoever  over 
any  mJJbray  systssi  in  the  City* 
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Tm««  ir  It  was  a  ^— tlon  ox:  getting  a  nam  jTranohiaa  and  ualog 
atraata  tor  railway  puvpoaaa^  it  ml|^  ba  a  oliaiiga  In  tfca  uaa  ebioli 
aoulA  hava  to  ba  vapwtad  an  Iqr  tba  Planning  Oomnlaalaiu  Imt  no  au^ 
aituatian  ariaaa  at  praaant  inaofar  aa  th«  Oalifomla  Stwat  Ballaaj 
la  oonoarmM  and  thmvetoarm  1  do  not  think  that  thaxv  ia  any  tno>B 
patibillty  iMtwaan  tba  poaltlon  a«  a  naobar  of  tha  City  Planning  Coa* 
niaalon  and  a  X>l]i>aetor  or  PraaldtRt  of  a  prlvatalyoanod  atraat  vail* 


Vlio  eallfoxtila  Straat  Bailaay  Oo«pany  ia  a  p«ivat;aly«o«nad  ativat 
railway  and  thm  Oity  taaa  no  Juriadietlai  oirar  ita  road  or  oTor  tbo 
fiuroa  tlMit  ara  afaargad  for  aarvioing  tha  publia*    7ha  road  is  fixad 
by  tbo  oporatlng  pazalt  harotof  ora  iasuad  to  Urn  oonpaay  and  eould 
only  ba  ohangad  by  a  aai^lammxtal  panalt  or  a  nav  f  ran^iiao«  naithar 
of  ahloh  asa  baing  eflnaidarad  at  tho  prasant  tl»o*    Tba  rata  of  faraa 
at&lah  will  bo  ohargad  br  tho  railway  oan^pHoy  ia  antlroly  within  tho 
Jurladiotlon  of  tbo  Stato  Railway  OonralaslQa.  now  tho  Stata  Pvtiblla 
Qtllitlao  Oanlaaian*  and  nothing  ttiat  tho  Oity  Planning  OoHoiaalon 
oould  do  or  oay  would  havo  any  Influonoo  on  tho  CmmfXon  to  any 
groator  aactant  tlMM  would  tbo  rooowondatloii  or  protoat  of  any  pil- 
wato  indiiridual. 


ia  nothing  in  tha  Chartar  proYldlng  for  any  apoeial  qtialifl- 
oatlon  or  diaq\mllflo&tioa  of  a  Biand^ar  of  tbo  Consiaaion  and  whoi  wo 
ooBM  to  look  at  Soetion  882  of  tha  Qhartor»  whiA  doala  with  pro- 
hibitad  praotlooa  of  offioora  and  asQAoyooa^  X  oan  aao  nothing  in  thio 
^acti!>n  whioh  would  dlaqualifsr  Mr*  Qhapln*     Tha  dlo^allfioationa  ara 
oot  up  in  tho  first  aantoaoo  of  thla  Sootlon  and  are  aa  foUowoi 

"Ho  nanbar  of  any  board  or  ocanolaslon  shall  aooapt 
amr  omAopMQt  ralAtlng  to  tho  businasa  or  tbo 
affolro  of  any  paraon«  fins  or  oerporati(»i  irtiiab 
ara  aubjaot  to  regulation  by  tho  board  or  oom* 
iOaalon  of  wtiioh  ho  lo  «  nsobar*     No  aixparrlsor 
mad  no  offioar  or  asqiloyoo  of  tha  oity  and  oounty* 
ahall  bo  or  booono,  dlrootly  or  indiireotly*  in- 
torootod  itty  or  In  the  parf  ormanoa  of  ^  any  oontraat^ 
voili,  or  bttolnoaa»  or  tlia  aele  of  any  artiolo»  tho 
onpanao  of  whlah,  o»  eonaldoratlon  of  ahiah^  lo 
payoblo  fron  tho  treaaury** 

Truo«  thora  la  a  ganoral  rulo  of  law,  irrospaotivo  of  atatutoxy 
\0  to  tho  off aot  that  a  poraon  oamot  eoai^y  Inooopatiblo 
offleoo*    Vho  Now  Yozk  Suprsisa  Gourb  in  tho  aaaa  of  Maorun  w«  BMJd 
of  auparvisora.  0tQ>.  868  N«Y*  &up*  846«  haa  saidt 

"DMOB^atlbllity  bstwoon  offloos  is  Inoonsiatenoy 
in  funotioos  suoh  that  tho  two  cmght  not  to  bo 
hold  by  tho  aana  porawi  on  aeoount  of  antagonlsn 
whioh  would  result** 
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On  the  Kane  (iabJ*ot«  th«  Suprentt  Coxirt  of  Minnesota  in  Stato  ▼« 
Swords  196  N,W,  467,  has  saldt 

"Public  offlods  az^  Inoompatlble  vhan  their  funo- 
tlons  ax«  Inoonsistentf  their  performance  re- 
sulting in  antagonism  and  a  conflict  oT  duty  so 
that  the  Inounbent  of  one  eannot  disobaxse  with 
fidelity  and  propriety  the  duties  of  both*** 

I  oan  find  no  oase  tlxat  would  bring  the  office  of  City  Planning 
Connlssioner  and  the  office  of  President  of  a  prlTately- owned  railway 
oompatty  operating  in  San  Pranulsoo  as  being  inoanpatible  offioes* 

I  further  understand  that  recently  a  hearing  was  held  before  the 
Judiciary  OcsBnittee  of  the  Board  of  Supervisors  where  Mr«  Chapin*s 
position  was  giT«i  wery  oareful  consideraticHi*  ^t  that  tiiae  in  res* 
powMi  to  the  request  of  the  Judiciary  CQnmlttee«  Hr«  Ohapln  appearcKl 
and  aside  a  full  stateswnt  as  to  Irtla  connection  with  the  railway  oompany* 
He  stated  that  he  had  no  financial  interest  at  all  in  the  company  and 
whether  tte  ottagpany  aade  aoney  or  lost  noney  it  would  not  refleot  in 
say  way  upon  his  personal  inoosie*  He  admitted  that  he  had  sosie  shares 
of  stock  in  the  oootpany  whi<A  were  given  to  him  merely  to  enable  him  to 
qualify  as  a  Direotor,  bat  these  shares  of  stook  were  held  only  in 
trust  and  that  he  had  no  benefioial  interest  in  them* 

Supplementing  this  statement,  I  have  been  furnished  by  Mr*  Ohapin 
with  a  letter  written  by  Mr*  John  Oallois  from  Paris,  France,  in  which 
he  responds  to  a  oable  sent  to  him  by  Mr.  Ohapin* s  attorney*  In  his 
letter  Mr*  Qallois  states  positively  that  Urn   Ghapin  is  aeting  without 
oaBq;>ensation  for  services  to  the  railway  oompaay,  and  he  is  only  oo* 
oupying  the  position  at  the  request  of  citisens  irtio  are  interested  in 
the  BAintenanoe  of  this  additional  transportation  system  for  San  Pran- 
cisee*  1  quote  from  a  paragraph  of  the  letter  from  Mr*  Gallios  to  Itr* 
Chapln*s  attorney,  which  is  as  follows t  "In  order  to  oomply  with  the 
ooaipaity's  by-laws  and  also  to  abide  with  Mr.  GEhapin*s  desires  not  to 
own  any  stock,  1  wus  obliicd  to  transfer  100  shares  into  his  name  before 
he  could  be  elected  President*  Mr*  Ohapin  has  only  a  record  interest 
in  the  stook,  reoeives  no  dividends  or  any  rights  or  other  benefits 
from  these  shares  direotly  or  indirectly,  and  the  shares  are  now  and 
always  have  been  (except  during  the  transfer  period  after  being  endorsed 
by  Mr*  Ohapin)  under  »  possession  and  direction  and  held  in  safe  keeping 
for  me  by  my  bankers,  Leib,  0*Connor  and  Co»,  in  the  Russ  Building*** 

It  would  therefore  appear  that  Mr*  Ohapin  has  no  direct  financial 
interest  in  the  California  Street  Oable  Railway  Company  and  it  appears 
to  me  that  the  prohibition  contained  in  Section  2S2  of  the  Charter 
against  havixig  or  acquiring  an  interest  in  any  contract  or  in  any 
franohise,  right,  or  privilege  granted  by  the  City  and  County,  means 
a  finanoial  interest*  Fx*om  all  that  I  have  been  able  to  gather  from  a 
rather  complete  investigation  of  the  matter  leads  me  to  believe  that 
Mr*  Ohapin  has  no  finanoial  interest  in  the  Osllfomla  Street  Oable 
Railway  Oosq^any*  I  especially  direct  your  attention  to  the  case  of 
Capitol  Gas  Oonpany  v«  Young.  109  Oal*  140,  wherein  the  Supreme  Court 
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of  this  State  h«ld  that  although  ths  Mayor  of  Saoraa«nto  was  a  atook 
h«ldar  in  the  gaa  oonqpany*  the  mora  faot  that  the  eonpany  nade  profit 
by  the  fulfillment  of  its  obligation  to  aupply  the  City  of  Saoramento 
with  gas.  this  faot  did  not  in  itself  px«v«at  the  jpayiaent  for  gas 
fUxnlshed  to  the  City  of  Saeranento*  While  this  ease  was  decided  in 
Septeober  of  169S»  it  lias  been  olted  with  approval  not  only  by  our  own 
Appellate  Courts  but  also  by  the  ooiurts  of  aiany  other  states,  and 
briefly,  it  means  where  an  obligation  is  placed  by  law  upon  an  official, 
he  is  not  subject  to  the  sams  rules  end  regulations  as  an  ofrioial  who 
sdi^t  become  interested  in  an  ordinazT^  contract  which  the  city  might 
enter  into* 

Therefore*  at  the  preuent  tinui*  I  oan  see  no  inoonqpatibility  be- 
tween iir«  Chapin's  position  as  ^'resident  of  the   CallTornla  Street  Cable 
Railway  Company  and  his  position  as  a  menber  of  the  City  Planning  Oosi* 
adssion*  iio«ever«  in  looking  into  the  future,  it  misht  be  that  If  the 
City  should  detenHine  to  purchase  the  properties  of  the  California 
Street  Cable  Railway  Company,  Mr*  Ohapin  would  become  subject  to  the 
provisions  of  Section  888  c^  the  Charter,  but  this  procedure  is  not 
contemplated  at  the  present  time  and  could  <mly  be  aocompliahed  by 
the  issuance  of  bonds  to  provide  the  purchase  price  for  the  properties 
of  the  vailway  oosQway*  When  we  oorae  to  cross  this  bridge,  it  is  time 
enou^  to  give  it  consideration  and  then  determine  whether  Mr.  Ohapin 
has  any  financial  interest  in  the  railway  company,  whloh  he  will  not 
have  unless  conditions  materially  change* 

You  are  therefore  advised  that  in  my  opinion  Mr*  Ohajdn  is 
qualified  to  hold  the  office  of  City  Planning  Oonlesloner  and  at  the 
sane  time  to  act  as  President  of  the  California  Street  Cable  Railway 

Company* 

Respectfully  submitted, 

cn'Y  A'rroanor* 


To  I       The  Mayor* 

CO I       Board  of  Supervisors 


July  30,    1048 


SUBJECT!      SATJiRY  STA1ff|)|f|^,n|fjf|<p  .SUKVKY  .-VKHY  Fr/E   n-.ARS . 

Oantlov«ni 

Thli   office   !•   In  receipt   of  your  request  for  an  opinion  aa  follow* t 

"Section  151   of  trie  ciiarter  providing  for  standardization 
of  conpensationa  provldaat 

"♦Not  later  txian  January  15,   1944,   and  every  five  years 
thereafter  and  raoi^  often   if  In  the   judt^ment   of  the  Civil 
Service  coinmlaalon  or  the  board  of  Suporvisora  ooonomlc 
condltlona   liave  changed  to  the  extent   that  revision  of 
existing  schedules  may  be  warranted  In  order  to  reflect 
oiurrent  prevailing  condltlotui,   the  Civil  Service  Commla- 
aion  sIjaII  prepare  and  submit  to  the  Board  of  Suporvlsors 
a  schedule  of   compensations  aa   In  this   section  provided*. 

"The  Commission  subraltted  a  proposed  schedule  of  compensa- 
tions on  or  before   January  15,    1344,  and  in  the  Intervening 
years  a  new  salary  standardisation  proposal  liae  been  sub- 
mitted and  adopted  annually  by  the  Board  of  Suporvlsors. 

"The  Commission  would  appreciate  your  advice  as  to  the 
proper  interpretation  of  trio  above  quoted  lan^tuaijo.     ?Jill  we 
be  roquirod  to  subtalt  still  another  salary  etandardlsation 
proposal  on  or  before  January  15,   1949,   since  that   is  five 
years  subsequent  to  the  date  of   January  15,   1944,   even 
thou^lh  salary  standardization  proposals  as   provided  In 
see t Ion  151  of  the  charter  riave  been  submitted  by  the  Com- 
mission and  adopted  by  tiie  Board  of  Supervisors  annTaally 
since  that  date?" 

OPINION 

InasBUOh  as  that  portion  of  Section  151  upon  which  you  are  asking 
for  an   opinion  is  fully  set   forth  in  your  request,    I  will  not  repest 
it  here. 

The  paragraph  contained  in  your  request  which  deals  with  the 
question  of  salary  surveys  divides  them  into  two  types,    (1)   those 
that  must  be  held  evejry   five  years,   and   (2)   those  thiat  are  discretion- 
ary, based  upon  the  decision  of  eithor  the  Civil  Service  Commission 
or  the   Board  of  Suporvlsors. 

Both  of  these   classes  are  distinct.     This  Cliarter  section  provides 
that   In  all  events  a  salary  survey  niuat  be  held  every  five   years;    the 
section  tiien  further  provides  that  whenever  tl-M  Civil  Sorvlce  Comriiis- 
sion  or   the   Board  of  Supervisors  determine  in  their  dlscrotion  that 
a  revision  of  existing  scaodules   is  warranted  in  order  to  reflect 
current  prevailing  economic  conditions,    then  a  aorvoy   shall  be  conducted. 
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I  adyitt  you,  therefore,    th&t,   inasmuch  as  the  aurveys  made 
In  X946«   1946.   1947  end  1948  are  the  type   tbbt  depended  upon 
eome  affirmatlTe  action  of  the  Board  of  Suporvlaora   or  the  Civil 
SerTlce  Coamiaaion,    they  in  no  way  elloiinated  the  neceaslty  of 
having  a  survey  reported  five  years  after   Janxjuary  15,   1&44,   or 
before  January  15,   1949* 

Respectfully  suhnltted. 


Cmf  ATTORNLY 
Tot     Civil  Service  Commission 


V-//3 


August  4,   1948 

IK  RE:      RIGHT   OP   POLICE  COMMISSION  TO  REDUCE 
WC-    '        "    '"IS    OF  MBMBERS    OF   POLICE 
L  i     .0  AN  AMOURT  BELOW  44  HOURS 

PKR  VvKBlK. 

Umajf  islri 

I  have  your  letter,  wiiioh  reads  as  follows i 

R  B  Q  U  K  ^  T 

"A  Change  in  thfi*  baslo  week  of  service  for  Meidberi 
of  the  Police  Department  is  under  consideration* 

"Section  35.5^  of  the  Charter  of  the  City  and  Coxmty 
of  &an  Francibco,  as  a;:tended,  effective  July  1st,  1948, 
authorises  a  basic  weak  of  service  of  not  more  thian  forty- 
four  hours. 

"Subdivision  (b)  of  Section  35.54"  reads  as  follows  i 

"♦The  basic  week  of  service  for  each  meraber 
shall  be  not  more  than  forty- foxir  (44)  hours  and 
the  annual  cooipensatlon  set  forth  in  section  35.5 
of  this  charter  shall  be  based  upon  said  basic 
week  of  seznrice.' 

"The  Police  Department,  vaaA«v   tb«  provisions  of  Section  35 
of  the  Charter  is  *  under  the  management  of  a  Police  Ccxamlssion.* 

"le  the  Police  Oommission,  under  the  foretjoing  Charter 
Provision,  authorized  to  reduce  the  present  forty-four  hour  week 
of  servioG  without  a  reduction  in  the  annual  compensation  pro- 
viced  for  tlie  various  ranks  of  tlie  Department? 

"Thanking  you  for  an  early  opinion  as  tb  the  legality  of 
this  contemplated  ctiange,  I  am 

Very  truly  yours, 

/a/  KLCKkEL.   E.  MITCHELL, 
Chief  of  Police." 

Supplemental  to  the  letter  of  trie  Chief  of  Police  I  have 
the  request  of  Supervisor  MoMurray  for  an  opinion  upon  the  same 
subject,  as  follows: 

"Reference  is  made  to  paragraph  b.  Section  35. 5&  of  the 
Charter.   It  la  respectfully  requested  that  we  have  your 
opinion  as  to  v^hether  the  Police  Commission  has  the  authority 
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"by  virtue  of  said  paragraph  b  to  place  working  personnel 
on  a  work-week  of  leea  tiaan  forty- four  hours. 

**It  will  be  ,,reHtly  appreciated  If  we  oan  have  this 
opinion  aa  quickly  aa  possible. 

Yours  very  truly, 

/s/   P.  J,  MoWIURBAY 

PATRICK  J.  McMUimAY, 
Supervisor." 

0  P  I  N  I  0  Tf 

Subdivision  (b)  of  section  35.5;^  of  the  charter,  aa 
amended  in  1948,  reads  aa  follows t 

"(b)  The  bOLSic  week  of  service  for  each  nisiaber 
•hall  be  not  more  than  forty- four  (44)  hours  and  the 
annual  compensation  set  forth  in  section  36.5  of  this 
charter  shall  be  based  upon  said  basic  week  of  service." 

Thia  particular  subdivision  of  the  section  mentioned 
would  aeon  to  place  a  limitation  upon  the  pov/ers  of  the  Police 
Coffunission  to  limit  the  work  of  those  aez>ving  in  the  uaifomied 
ranks  of  the  Police  Do  — ^^  eat  to  not  more  than  forty- four  hours 
per  week.   Note  tae  i     je  -  "not  more."   Certainly,  there 
is  no  pow«r  in  the  Police  Dejiartinent  to  work  its  uniformed  forces 
jDore  tlian  forty-four  hours  a  week,  except  in  cases  of  emeri,ency. 
Ta^i't»roi'e,  all  we  laust  determine  is:  "Can  the  i'ollce  uo-uoiiision 
reduce  the  basic  hoxirs  which  make  up  a  week's  sorvice?" 

Section  35  of  the  charter  places  the  entire  control  of 
the  Police  Department  under  the  Police  Comcdcslon,  and  unless 
there  is  some  prohibition  contained  in  the  charter  (which  I  do 
not  find),  the  Oommlsaion  hus  the  complete  control  of  the  working 
conditions  of  the  persons  sorving  in  the  Department.   True,  we 
have  certain  limitations  --  the  work-week  of  a  member  of  the 
uniforaed  forces  cannot  exceed  forty-four  (44)  hours j  but  1  can 
find  nothing  contained  in  the  charter  wixich  states  tliat  it  must 
be  forty-four  (44)  hours.   'therefore,  T  am  of  the  opinion  that 
if,  in  tiie  judgment  of  the  Police  Commission,  conditions  warrant 
a  shorter  work-week,  aad  if  the  Co..L;;iis3ion  should  conclude  that 
the  ordinary  police  duties  of  an  individual  ciomber  of  the  Depart- 
ment can  be  performed  wltliin  a  period  of  less  than  forty-four 
hours  in  any  particular  week,  without  curtailment  to  the  ordinary 
police  service  to  which  the  public  is  entitled,  it  may,  by  i^ile 
of  the  Commission,  provide  for  a  week  of  less  than  forty-four 
hours.   The  Commission  should,  however,  give  most  careful 
consideration  to  this  matter  before  making  suoh  a  rule,  and  should 
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assur*  lts*lf  that  the  requisite  police  aeryloe  can  be  given 
to   the  public. 

There  is   nothing  in  this   opinion  wliich  can  be   taken 
as  meaning  that  the  Folloe  Cotmulsslon  has  unlimited  powers   In 
reducing  the  hours   of  service  of   the  medbers   of  the  I^'lloe  Force* 
CoQunon  sense  viU  dictate  the  f&ot  that  a  police  off  leer  inust 
give  a  reaaonaole   day's   service  for  a  rca^ionable  day  s  pay,  but 
I  am  quite  sure.   If  there  is   no  abuse  of   the  dlsoretioa  wi^iloh 
we  all  muiit  admi-D   is   veutdd  in  the  Police  Coauoission  in  the 
government  of  its   employees «    that  the  CoinialBSion  has  the  power 
to  i-rovide   I'or  a   ariorter  work-week   tiian  forty- four  hours;   provided 
it  does   not  Interfere  with  the  duties   of  a  member  of  the  De^^artment 
which  tMo  law  expects  such  a  meoiber   to  perform.       You  are  advised 
accordingly* 

Very   truly  yours. 


JOHK  J.   O'TOOiaS,   City  Attorney. 

TO  I      MIGhiiFX   K,   aaTGHELL,   Chief 
of   Polioe 
Bell  of  Justice 
Kearny  and  Vv'asiiingtoa  Sts. 
San  Franolaeo. 

OOat      SUPi.',KVIiiuR   PATRICK  J,   MeKi/RiiAY 
o/o  Board  of  Sup'  o^•a 

City  Hall,  San  Fr -:co 

BOARD  OP  SU'  vORS 

City  Hall,  i-j..^  .  ranolsoo 

HONORiiBLS  ELMSR  E,   RuBINSON, 

Jidayor  of  San  Francisco 
City  Hall,  San  Francisco 


V/yV 


August   12,    1948 

SUBJ;:,CT:      AliE  MUNICIPAL  RAILWAY  PATuiS,    Tllii  SUB3Ijl)IZIWG   OF 
OFuBuVUlOhAL  DEFICITS  FROM  TAX  PUlfOLi   All  J  TIIE  SAUi 
Ou  Li.ASij;  OF  TliU   IviUWICIPAL  iiAlLV.'AY,    PROPl^K   3Ui3Jl^CTS 
FOR  DECLAllATIOK   OF   POLICY 

Qontleiaen : 

You  have  requested  aii  opinion  as  I'ollowa : 

"You  are  hereby  roapectrully  requested   to  advise 
the   Judiciary  COi-iiuittee   as   to  whether  or  not   the 
xollowlni^  questions   are   .proper  for   submsslon  to  the 
electoi'ato   as   declarations   of  policy  «  in  otiier 
words,    if   sala  questions  i.ieet  with  a  majority 
affirjiiatlve   response,   has   the   Board  of   Supervisors 
le£,al  power  to   couply  with  the  laaxidates   thereby 
expressed? 

1,  Shall  Municipal  rtallv/ay  fares  be   increased  to 
such  an  amount   as   will   yield  a  sum  sufficient   to 
neot   all  of   its   oblii^ations? 

2,  Shall   the   Jviunicipal  xcallway's   operations  be 
subsidized  from  tax  funds   if  necessary   to  meet  all 
of   its   obli,^ations? 

3,  If   a  raije   in  fore  or  subsidy  from  tax  funds  be 
necessary  to  operate   the  i.!unicipal  Railway,    do  you 
favor  sale   or  lease  of  the   Ivlunicipal  iiailway 
propex'tios?" 

OPINION 

1.   Suction  loO  of  the  Charter  relates  to  tne  roatter  of 
rates  ana  faros  to  bo  charj^ei  by  public  utilities  of  the  City  and 
County.   By  this  section  the  power  to  fix  the  ajaoxint  of  those 
charges  ia  reposed  in  the  Public  Utilities  Commission,  subject  to 
approval  by  tho  Board  of  Supervisors, 

The  aiaoixnt  of  the  faros  of  the  Liimlcipal  Railway  is 
therefore  not  a  subjoct  wnich  the  Board  of  Supervisors  may  regulate 
by  ordinaiice  or  otiierwise.   The  Board  perfox'ma  only  a  liioited 
function  in  tnis  re^jard,  tlie  primary  rate  fixln^^  power  bein^j  vested 
in  the  l\ibllc  Utilities  CoLanission, 

It  woula  th&refo2*e  be  beyond  the  power  of  the  Board  of 
Supervisors  to  enact  an  ordinance  as  required  by  Section  179  of  the 
Charter,  to  put  into  effect  any  ..landate  of  the  electorate  in 
response  to  Creation  No.  1  above  stated,  and  you  are  advisea  that 
this  question  is  not  a  prefer  one  for  submission  to  tho  electorate 
as  a  declaration  of  policy. 
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2.  The  pov/or  to  dotonnlne  wuetiier  Tares  oi'  the  i.,ujiiclpal 
iiailway  auui.1  be  i'ixed  ut  ainomxta  auTilciont  to  pay  all  expenaea 

or  shall  be  at  a  leas  aiuount,  the  doficit  being  provided  by  tax 
lovy,  is  reposed  by  jection  loO  oi"  tiic  Charter  In  the  Public 
TJtilltiea  Uoi.aalaslon,  aubject  to  the  approval  of  tiie  lioard  of 
iiupervlaors. 

In  tills  I'egard,  Section  150  states  as  i'ollows: 

"Kates  i'or  each  utility  shai.1  be  so  i'lxed  that 
the  revenue  tuererrom  shall  be  suXficient  to 
ptiy,  i'or  at  least  the  succeodintj  Tiscal  year, 
all  expenses  of  every  kind  and  nature  incidoiit 
to  the  operation  and  nialntonance  ol  auld  utility, 
togotiier  with  the  Interest  and  sinJcini^  i'und  Tor 
any  bonds  issued  for  the  acquisition,  oonstiUiC- 
tion  or  exteiiaion  oi'  said  utility;   px'ovided 
that,  shoulu  tiie  coimnlssion  propose  a  scxiedule 
ox"  rates,  ciiartjes  oi'  i'ai'os  Tor  said  utility 
which  shall  not  produce  such  revenue,  it  may 
do  so  with  the  approval  ol  the  board  of 
supei'viaors ,  by  a  two-thirds  votu  and  it  snail 
thereupon  be  incumbent  to  provide  by  tax  levy 
I'or  the  additional  aiaovmt  necessai'y  to  xueet  such 
doficit." 

The  Board  being  povjerlosa  to  put  such  a  declai'ation  of 
policy  into  effect  by  ordinance,  you  are  therefore  advised  tiaat 
tiuostion  uo,    2   is  not  a  proper  one  foi'  submission  to  the  olectoi'ate 
aa  a  declaration  oi'  policy. 

3.  As  to  your  question  relatlnij  to  tiie  sale  or  lease  of 
"iiunlcipal  hallway  properties",  I  assume  that  by  this  expression 
you  mean  tiie  entire  public  utility  of  the  City  and  County 
desioiiatod  in  ooction  122  of  the  Chai-ter  as  the  6axi   l-'rtuiclaco 
Municipal  hallway, 

Section  123  of  the  Chai'ter  requires,  before  it  siiall  go 
into  effect,  a  ratification  by  the  electorate  of  any  ordlnaixco  or 
other  measure  involvinf_^  tne  lease  or  sale  of  the  iLunicipal  uailway. 
It  does  ao  in  the  followint^  lan^^uac©: 

"The  Board  of  Supervisors  shall  have  power  to 
lease  or  sell  any  public  utility  or  any  part  thereof; 
provided  that  any  ordinance  or  other  measure 
involving,  the  lease  or  sale  of  any  public  utility 
ox^  part  thereof,  except  as  ^jrovided  in  sections  92 
aiid  93  of  this  charter,  or  any  ordinuxice  (-I'antinti  any  new 
franciaise  for  the  operation  of  any  public  utility  whose 
franchise  has  expii'ed,  or  is  about  to  expire,  must  be 
referred  and  submitted  to  a  vote  of  tne  electors  of  the 
city  and  ooiuxty  ah   the  election  next  ensuing  not  less 
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than  sixty  days  aTter  tho  adoption  of  such 
ordinance,  and  shall  not  i;o   into  ei'foct 
until  ratiiied  by  a  xuajox^ity  oi'  tho  voters 
votinii  thureon." 

You  will  note  that  tlio  i^ef oi'dJiAiti  sj  provided  is  not  the 
powoi-  reserved  to  the  electorate  by  Article  IV,  section  1  oi'  the 
Constitution  of  Calli'ornlu  or  by  section  179  of  the  Charter. 

Tho  referral  to  tho  electorate  .  rovided  by  section  123 
on  lease  or  sale  of  a  public  utility  is  an  into(jral  j^art  of  the 
process  of  enactment  of  any  raeasure  for  such  a  purpose,   i.ithout 
ratification  of  tho  eloctox'ate  by  such  referral,  such  a  lueasure 
shall  not  t;',o  intu  effect, 

Tho  provision  of  oectlon  179  respectint;,  declarations  of 
policy  requires  discussion  here.   This  provision  la  as  follows: 

"Any  declaration  of  i>olicy  laay  be  submitted  to 
the  electors  in  the  inaiuier  provided  for  the 
aubioission  of  ordinances;   and  when  approved  by 
a  majority  of  txio  qualified  electors  voting,  on 
said  declaration,  it  shall  thereupon  be  the 
duty  of  the  lioard  of  Supervisors  to  enact  an 
ordinance  or  ordinances  to  carry  such  pollcios 
or  principles  into  effect,  subject  to  the 
referendum  ../rovisiona  of  this  Ghai'ter," 

I  am  of  the  opinion  that  the  last  phrase,  "subject  to  the 
reforendxim  _)rovislons  of  this  charter",  juei^ely  reaerves  the  ritjiit 
of  I'oforondum  t^-i-a-r^iteed  in  the  Charter  axid  niakea  it  clear  that  this 
paratjraph  is  not  Intended  to  remove  that  rit.7ht, 

Hs  to  the  provisions  of  ejection  1U3,  the^  set  up  a 
specific  method  by  which  the  question  of  lease  or  sale  of  a  public 
utility  Liay  be  subraioted  to  tne  electorate  by  action  of  the  Board. 
Section  I'do   also  pi'ovidea  a  aafe^juard  of  lainlmum  time  bet.veon  action 
by  the  Board  on  an  ordinance  for  lease  or  sale  of  a  utility  and 
vote  of  tiio  electorate.   This  minimum  time  is  more  strict  than  that 
provided  in  Section  179  for  oi'dlneuices  subject  to  its  provisions. 
The  miniwum  time  linder  Section  123  is  sixty  days,  while  under 
Section  179  a  minimum  time  La  provided  of  tiilrty  days  from  the  call 
of  aiiy  special  t;lectlon  for  tho  pui'poso,  but  no  minimum  tiiau  is 
provided  as  to  a  iiioneral  election. 

I  believe  tliat  Section  123  is  a  special  provision  of  the 
Charter  for  the  purpose  of  providing,  a  special  method  of  subivusslon 
to  the  electorate  of  thu  Important  subjects  of  tho  section.   Those 
subjects  arc  not  within  the  £;enoral  lo^.ialutive  pov^ors  of  tho  7^oard 
to  v/hloh  Section  179  refers,  but  are  covered  by  a  special  section 
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requirln(j  both  tho  Board  and  the   electorate   to  jjai'ticlpate   In  the 
10i;^ialatlvo  process,      'i'hla    special  procedure   is  not  neant  as   a 
Eiero   alternative   to   a  leas   restrictive  i^rocess,    but   is   to   be 
rot^arded  as   deai^jned  i'or   exclusive   use   in  the   i'leld  or   legislation 
to  wiiich  it  is    devoted, 

'i'hls   interp lactation  oi"   :iection3    lij3  and   179   accomplishes 
the   purpose  Ox"   tixo   specii'ic   legislation  contaxned  in  oectiori  Ilo. 
/uny  otiier  interpretation  Tails   to   do   so, 

I   therefore   advise  you  that  Creation  llo.    3  is  not   a 
proper  one   Tor   submission  to   the   electorate   as   a  declai^ation  of 
policy, 

I   call  your  attention  also   to   the  fact   that   an  opinion 
related  to   subject  Liattor  similar  to  parts   of   this   request  was 
given  to  you  under   date   of   april  4,    1946, 


Uospoctfully  subiiiltted. 


CITY  ATTORNEY 


To:    Judiciary  Goriiiaittee   -  Board  of  iiupex'Visora 

vyp 

CC :    i  .ayor 


^/^ 


August  19,   1948 


SUBJECT!     DEFINITION  OF   "CORNER  LOT"   AS   TERM   IS 

USED   IN  PART   II,   CHAPTER    II,   ARTICLE  4, 
SECTION  99(d)    OF   THE  SAN  FRANCISCO 
MUNICIPAL  CODE. 


Gentlemen} 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows j 

REQUEST 

"A  building  application  la  before  the  Departinent 
of  City  Planning  for  approval,  and  before  th.e  application 
can  be  approved  by  this  department,  an  opinion  from  your 
office  will  be  necessary.  Following  are  the  facta  in  the 
case  t 

"(1)  Regulations  effecting  the  case: 

Minimum  lot  size  Ordinance  No.  4162, 
Section  99,  Part  (d) 

»"d)  Corner  Lots  -  First  Residential 

Pi 3 trio ts 

In  any  area  previously  subdivided  in 
a  First  Residential  District,  the  area 
lying  wittiin  100  feet  of  the  corner  of 
of  a  block,  measured  along  each  street 
from  .juch  corner,  can  be  resubdivided 
into  lots  having  a  minimrim  width  of 
25  feet  and  a  minimum  depth  of  70  feet.' 

"(2)  Description  of  Property: 

Commencing  at  a  point  on  the  easterly 
line  of  39th  Avente  a  distance  thereon 
93  feet  southerly  from  the  southerly  line 
of  Noriega  Street,  as  widened,  running 
thence  southerly  25  feet  along  said  line 
and  for  a  depth  easterly  of  90  feet.   It 
is  to  be  noted  tliat  only  the  first  seven 
feet  of  the  lot  are  within  100  feet  of 
the  corner.  Part  (c)  of  Section  99  speci- 
fies a  minimum  area  of  2500  square  feet 
for  resubdivided  lota  except  as  provided 
in  part  (d) . 

"Opinion  neoeaaary: 

(1)  Vi/hen  only  a  portion  of  a  lot  lies 

within  100  feet  of  a  corner,  can  the 
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atod." 


"entire  lot  be  oonaldered  a 
corner  lot  aa  described  in 
Part  (d)  of  Ordinance  No, 
4162? 

"Your  cooperation  In  this  matter  is  appreci- 


OPINION 


Part  II,  Chapter  II,  Article  4,  section  99(d)  of  the 
San  Franolsoo  Municipal  Code  provides,  in  part,  as  follows: 

"(d)  Corner  Lots  -  First  Residential  Districts 

In  any  area  prevloualy  subdivided  in  a  First 
Residential  District,  the  area  lying  within 
100  feet  of  the  corner  of  a  blocK,  measured 
along  each  street  from  such  corner,  can  be 
resubdlvided  into  lots  having  a  minimum  width 
of  25  feet  and  a  lalnimum  depth  of  70  feet." 

It  will  be  noted  that  the  above  definition  of  "corner 
lots"  is  limited  in  area  to  "the  area  lying  within  lUO  feet  of 
the  corner  of  a  block."   It  la  then  provided  that  such  area  can 
be  resubdlvided  into  lots  having  a  minimum;  width  of  25  feet  and  a 
minimum  depth  of  70  feet . 

Here,  a  lot  is  attempted  to  b e  laid  out,  under  the  pro- 
Tlsions  for  a  corner  lot,  wliere  only  7  feet  of  the  lot  would  be 
within  100  feet  of  the  corner  of  a  block;  thereat,  and  major 
portion  of  the  lot  would  extend  beyond  the  point  of  100  feet  from 
the  corner • 

Reasonably  construing  the  heretofore  quoted  definition 
of  "corner  lots,"  I  do  not  believe  that  where  only  7  feet  of  a  lot 
would  be  witliln  100  feet  of  the  corner  of  a  block,  tlmt  any  such 
lot  could  be  considered  a  "corner  lot." 

You  are  thus  advised  in  connection  with  your  inquiry 
as  submitted. 

Respectfully  submitted. 


TO:  DEPARTIJENT  OF  CITY  ATTORNEY. 

CITY  PLkMINO 
100  Larkln  St. 
San  Francisco  2 


NSW 


WQ'- 
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Aii(-U5t   19,    1948 

SUBJECT:      PROPOSED  CIlARGE  To  BE  fAADE  BY  TIffi  CITY  FOR  POLES 
MAINTAINED  BY  PACIFIC   GAS  AND  ELECTRIC   COLIPANY 
ALONG  STREETS. 

Dear  Sir: 

This   Is   in  reply  to  your  letter  in  which  you  state  the  following! 

"The  Finance  Committee    of   the   Board  of  Supervisors 
lias  requested  me  to  ascertain  from  you  waetrisr  the 
City  may  Impose  a  license  fee  on  tlie  poles  of  the 
Pacific  Gas  and  Electric  Company •** 

This  matter  was  discussed  in  our  office  with  Mr.  Errol  Rosenthal 
and  we  assumed  that  I«ir.   Rosenthal  had,    in  turn,    taken  up  the  matter 
with  you, 

OPINION 

It  is  our  conclusion  that  such  a  charge  cannot  lawfully  be  imposed. 

We  rest  this  conclusion  upon  the  terms  of  the  franchise  under 
which  pacific  Gas  and  Electric  Company  now  operates  in  San  Francisco, 
It  appears  tiiat  this  utility,  under  the  terms  of  its  franchise  for  the 
distribution  of  electricity,  ims  already  paid  a  substantial  sum  and 
now  is  payintj  a  furtlier  a^^reed  sura  of  money  based  upon  percentage  of 
revenue  for  this  very  privile^^e. 

It  appears  that,  under 

Constitution  of  California, 
Article  XI,  Section  19, 

as  it  read  prior  to  its  amendment  effective  October  10,  1911,  Pacific 
Gas  and  Electric  Company  possessed,  and  still  possesses  a  frar^chise 
for  the  supply  of  "gaslight  or  other  illuminating  light,"  The  dis- 
tribution of  electricity  for  power  and  heat  was  not  embraced  tiirough 
such  constitutional  franchise. 

In  Ordinances  Numbers  413  and  414,  (Series  of  1939),  franchises 
were  granted  by  the  City  and  County  of  San  Francisco  to  pacific  Gas 
and  Electric  Company  for  the  distribution  of  gas  (Ordinance  Kumber  413), 
and  for  the  distribution  of  electricity  (Ordinance  KTiniber  414),  for 
purposes  beyond  those  of  light  and  therefore  extending  without  the 
confines  of  the  constitutional  franchise.   Inasmuch  as  the  use  of 
poles  is  Involved  only  in  the  electricity  franchise,  we  confine  our 
attention  to  the  latter. 

Ordinance  number  414  (Series  of  1939),  heretofore  mentioned, 
granted  a  franchise  to  pacific  Gas  and  Electric  Company  to  distribute 
electricity  in  the  City  and  County  of  San  Francisco  for  all  purposes 
exclusive  of  the  purposes  mentioned  in  Section  19  of  Article  XI  of 
the  State  Constitution,  as  that  section  read  prior  to  its  amendment 
in  October,  1911,  (The  foregoing  is  a  synopsis  of  the  granting  clause 
of  the  ordinance , ) 
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Th«  period  of  the  franchise  la  until  surrender  or  abandonment 
by  the  grantee  with  the  consent  of  the  lawful  authority  having  j\irl8- 
diction,  or  until  the  City  shall  acquire,  through  purchase  or  eminent 
domain,  all  property  used  and  useful  in  the  exercise  of  the  franchise 
and  situate  within  the  territorial  limits  of  the  City,  or  until  for- 
feited by  non-compliance  with  the  terms  of  the  franchise. 

As  appears  from  the  requirements  of  the  ordinance  and  from 
subsequent  documents.  Pacific  Gas  and  Electric  Company,  upon  acceptance 
of  the  franchise,  paid  the  sum  of  |200,000  for  the  franchise  and 
agreed  to  pay  l/2  of  1  percent  of  gross  revenue  from  the  sale  of  all 
electricity  within  the  City. 

The  £^;ranting  section  of  the  Ordinance  expressly  recites  that  the 
right  is  given  "to  construct  and  use  in  the  streets  of  said  city  and 
county  all  poles,  wires,  conduits  and  appurtenances  necessary  and 
proper  thsrefor**  (in  the  exercise  of  the  franchise)  "and  likewise  to 
use  all  electric  poles,  wires,  conduits  and  appurtenances  which  are 
now  in  place  or  hereafter  may  be  placed  in  said  streets.** 

The  essence  of  a  franchise  is,  of  coxxrae,  the  right  to  use 
public  property.  Here,  It  definitely  apx>ears  that  the  Company  Ixas 
both  acquired  and  paid  for  this  right. 

It  is  true,  as  held  in 

City  of  St.  Louis  y.  Vt'es tern  Union  Tel. Co. (1892) 

148  U.  S.  92,  37  L.  Ed.  300, (on  rehearing 

149  U.  S.  465,  37  L.  Ed,  810), 

that   the  true  nature   of  the   charge  contemplated  here  is  one  for  the 
use  of  public  property  and  that  such  charge  would  be  neither  a 
privilege   or  a  license  tax,    or    indeed  any  tax  at   all.      Therefore,    the 
inhibition  of 

Constitution  of  California, 
Article  XIII,   Section  14, 

imposing  a   tax  for  State   purposes   upon  the  property   of  a  public 
utility,  with  the  proviso  that   thore  stiall  be  no  other  form  of  tax  or 
license   cLiarge   subjecting  such  companies   to  a  higlier  rate    than   ordin- 
ary business   corporations,   probably  does   not  apply. 

We  rest   our  views,    therefore,    solely  upon  the   ground   that   the 
City  and   the  Company  already  has  agreed  as   to    the   charge  for    the 
use  of  the  public   property  occupied  by  the  poles, 

m 

City  and  Couaty  of  San  Francisco  y. 
Market  Street  Kailway  Company,  (1957 ), 
9  Gal.  (2d)  743, 

the  plaintiff  ondaarored  to  collect  a  "license  tax"  at  the  rate  of 
$;15.00  per  annum  per  car,  which  was  imposed  by  ordinance  and  under 
authority  of  a  state  law  \*hich  authorized  such  license  tax. 
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Civil  Coda,      Section  508. 

The  City  arguad  that   the   provision   of 

Conatltution  of  California, 
Article  XIII,    Section  14, 

as   it   stood  prior   to  its  amendment    in  1933   (See  Treadwell's  Edition, 
1931),    enact:'.nfi  ttxat   the  tax  thereby   imposed  \ipon  a   public  utility 
should  be   in  lieu  of  all   other  taxes,    except  such  amounts    "a^jreed  to 
be  paid   or  required  by  law  to  be   paid  for  any  privilege   or  franchise" 
authorized  the   Imposition  of  this   license  tax.      The  Court  ruled  that 
the  words    "required  by  law  to  be   paid"  applied  only  to  the   purcliase 
money  by  which  the  franchise   was  acquired  including  subsequent  pay- 
ments  to  be   made  as   additional   cost   of   acquisition. 

In  1933,    the   constitutional  section  was  amended  so  as   to  change 
the   scheme   of  taxation  from  one  by  measurement  upon  earnings   to  direct 
valuation  and  assessment  upon  property.      The   same  proviso  quoted 
above   as   to   the  amovmt,    "agreed   to  be  paid  or  required  by  law  to  be 
paid"    is    incorporated  in  the   1933  amendment.      There   can  be  no  doubt 
that  these  words  would  be  interpreted  in  the   same  manner,   under  the 
1933  amendment,    as   in  the   iviarket   Street  Railway  Company  case  and  that 
the  City  would  tiave  no  right  to  impose  a  so-called  license  tax  based 
upon  a  \mit  charge  per  pole» 

Therefore,   whether  the   matter   la  considered  from  the   standpoint 
of  a  charge  for  the  use   of  public  property,    or  from  tie  standpoint 
of  a  so-called  license   tax,    it    is    our  conclusion  tliat   the   proposed 
legislation  would  be    invalid. 

Respectfully  submitted. 


Cmr  ATTORNEY 

To:   Chief  Administrative   officer 
ADT 
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August  19,  1948 
SUBJECT :    POvVERS  OF  BOARD  OF  PERMIT  A?PEAI^ 

Gentlemen: 

This  orfloe  la  in  receipt  of  your  request  for  an 
opinion  reading  as  follows: 

R  E  (j  U  E  S  T 

"The  Board  of  Penult  Appeals  has  many 
tl-aes   r£v-^.x'3od   cae   aanlal   of   tiie  ^^rantiii^ 
of  a  building  permit  by   this  office   during 
tiiQ  past  several   yeara .     Ainong   auch  cases 
were  a  number  which  had  been  denied  because 
tiie  provisions   of   cue  iitate  Houslag  laws   had 
been  violated.      In  such  oases   we  had  denied 
applications   for  perxtilta.     After  reversal  of 
our  denial   oy   the  board  of  Permit  Appeals  we 
granted    the  poi'mi  ts  • 

"W«  now  desire   to  be   advised  with  ret^ard 
to  whether   the  Board  of  Penult  Appeals   has 
t»he   right   uo  reverse   oar  decision  wliere    there 
has   'QQ^n  a  clear  violation  of   the  provisions 
of  the  citate  housing  laws." 


OPINION 

The  foref^olng  request  is  restricted  to  the  provisions 
of  the  3 bate  iJoualng  law.  However,  because  of  the  importance 
of  securing  a  deterinlnation  concerning  all  of  the  powers  of 
the  board  of  Permit  Appeals,  I  shall  undertake  to  render  an 
opinion  covering  not  only  the  exact  question  asked  but  also 
the  powers  of  tue  Board  of  Permit  Appeals  generally. 

The  Board  of  Penriit  Appeals  derives  its  powers  from 
Section  39  of  the  San  Franoisoo  Charter.   Tae  pertinent  por- 
tion of  Section  39  reads  aa  ^'wllowa  j 

"Any  applicant  for  a  peirmlt  or  license 
who  is  denied  such  permit  or  license  by  the 
department  authorized  to  issue  same,  or  whose 
license  or  pertdt  is  ordered  revoked  by  any 
deptti'ti.ieiit,  or  any  porson  wao  deeras  that  his 
Interests  or  property  or  that  the  general  public 
interest  will  bo  adversely  affected  as  the  re- 
sult of  operations  authorized  by  or  under  any 
porTait  or  license  granted  or  issued  by  any  de- 
partment, may  appeal  to  the  board  of  permit 
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"a.poals.  Such  board  shall  hear  the  applicant, 
the  permit-holder,  or  other  interested  parties, 
as  well  as  the  head  or  representative  of  the 
depart'ient  issuing  or  rGfixaln^c  to  issue  such 
license  or  permit,  or  ordering  the  r evocation 
of  aar.ie.  After  sucn  hearin-^  ana  such  further 
investigation  as  the  board  may  deem  necessary, 
it  may  concur  in  the  action  of  the  depart^ient 
authorized  to  issue  such  license  or  permit,  or, 
by  the  vote  of  four  members,  may  overrule  the 
action  of  such  department  and  order  that  the 
permit  or  license  be  granted,  restored  or 
refused," 

Prom  an  examination  of  the  foregoing  portion  of  Sec- 
tion 39  it  appeara  tnat  tne  Board  of  Permit  Appeals  has  been 
given  full  power  to  grant  a  permit  or  license  when  an  appli- 
cant has  oeen  oenied  such  permit  or  license,  and  also  to  revoke 
the  order  of  a  department  when  a  revocation  by  the  department 
has  occuri'ed.   Inere  are  no  restrictions  on  tne  ijoard  of  Permit 
Appeal*  in  these  connections.   The  power  given  under  Section 
39  is  clear  and  positive.  There  is  no  ambigxilty  in  the  language 
of  this  part  of  the  section. 

It  is  elementary  that  when  the  lani-paage  of  a  statute  is 
clear  and  unambiguous  there  is  no  necessity  for  construction. 

25  Oal,  Jur,  721. 

However,  the  Board  of  Permit  Appeals  Is  merely  a  local 
board  of  ari  admiuiatrative  nature,  but  with  some  judicial  attri- 
butes and,  as  such,  is  a  board  which  h&s  discretionary  powers, 

Groif  V.  Dullea^  66  Cal.  App. 
2d  986,  at  1006. 

Lindell  Co.  v.  Board  of  Perniit 
Appeals,  k:5  Gal.  2d  503.   ' 
^.-•^  at   7:14, 

Nowhere  in  the  aoction  croatlng  the  Board  of  Permit 

Appeals  iB  there  any  express  or  irnxjlied  language  authorizing 

the  Board  to  decide  a  question  contrary  to  an  existing  ordi- 
nance or  to  the  general  law. 

Our  local  charter  is  replete  with  language  indicating 
that  the  lOt^lsIatlvQ  nowor  of  tiie  City  resides  a-id  is  vested 
in  the  Board  of  Superviaora.  An  extremely  casual  examination 


of  sections  twelve,  thirteen  and  fourteen  of  the  charter 
Indicates  that  there  is  only  one  legislative  body  in  the 
City  and  County  and  that  this  body  is  the  Board  of  Super- 
visors.  If  the  Board  of  Permit  Appeals  had  the  power  to 
cut  across  ordinances  and  general  laws  it  would,  without 
a  doubt,  be  legislating.  Such  power  would  necessarily  have 
the  effect  of  vitiating  and  destroying  provisions  of  local 
ordinances  and  general  laws.   _ 

In  regard  to  legislative  pov;ers  it  must  be  borne  in 
mind  that  a  statute  must  be  read  and  construed  as  a  whole 
and  in  harmony  with  the  entire  system  of  which  it  forms  a 
part. 

In  re  Ivlarguez,  2  Cal.  2d  625; 

Chilson  V.  Jerome,  102  Cal. 
App.  635,  at  640 . 

Thus  we  must  examine  the  whole  charter  and  not  just  a 
part  in  order  to  cowie  to  a  proper  conclusion. 

It  is  eleiaentary,  of  course,  that  a  charter  provision 
is  a  statute  of  the  state  but  restricted  to  the  city  or  county 
adopting  it.   I  point  oat  further  that  the  specif ic  governs  over 
the  general.  The  law-making  powers  of  the  City  and  County  of 
San  Francisco  have  been  specifically  ^rRnted  to  the  Board  of 
Supervisors  by  charter.   No  lav;-making  powers  have  been  granted 
to  the  Board  of  Permit  Appeals  either  expressly  or  by  implloation. 

In  connection  with  al^  of  the  foregoing,  I  am  not  unmindful 
of  the  provisions  of  Sections  3  and  0-^^  of  Article  XI  of  the  Con- 
stitution giving  the  City  and  County  full  power  in  all  its  muni- 
cipal affairs,  and  the  many  cases  which  have  construed  these  pro- 
visions frori  time  to  tLrio,  but  It  should  be  noted  tliat  such  power 
still  exists  but  it  has  not  been  allocated  to  the  Board  of  Permit 
Appeals . 


From  an  examination  of  the  Greif  v.  Dullea  and  Llndell  Go. 
cases  it  clearly  appears  that  the  Board  of  thermit  Appeals  is  re- 
atricted  eatirely  to  a  deteriainatlon  of  iiattora  of  Ql.scrGtlon 
and  that  tiiG  Board  of  Permit  Appeals  cannot  decide  against  a 
department  unless  the  law  is  contrary  to  the  views  of  the  depart- 
ment, nor  can  It  sustain  a  department  wliere  the  law  is  to  the 
contrary • 

It  is,  therefore,  my  opinion  t'riat  the  Board  of  Permit 
Appeals,  when  acting,  must  do  so  in  strict  accordance  with  the 
provisions  of  local  ordinances  a nd a  11  general  laws,  since,  to 
do  otherwise,  would  be  to  act  as  the  law-making  body  of  the 
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City  and  County,  and  also  of  the  State  of  California  when 
general  laws  are  Involved* 


.^^ 


Very  truly  yours. 


CITY  ATTORNEY. 


TO:  DEPARTIffiKT  OF  PUBLIC  WORIS , 

VIA  CHIEF  ADMINISTRATIVE  OPl'ICER 
Attention!  Mr.  H.  C.  Vensano,  Director. 

CCS  I  Mr.  Thomas  li.  Brooks,  Chief  Ad;rJ.nis- 
tratlve  Offioer,  City  and  County  of 
San  Francisco,  City  Hall. 

HOIJORABLE  ELMER  E.  ROBIi\fSON,   Itoyor 
of  the  City  and  County  of  San  Fran- 
cisco,  City  Hall. 


WAD 


^//y 


August   23,    1948 


SUBJECT  J        ALL  CLEAR   WHITE  AREAS    IN 

THE  "ZONE   MAPS,"    OTHJ-a?   THAN 
CITY  SIREEI'S,   ARE  IN  THE 
"SECOND  RESIDENTIAL"   DIlriTRICT. 


Gentlemenj 

This   will  aoknowledge  receipt  of  your  recent  request 
for  an  opinion  as   follows : 

REQUEST 

"A  difficulty  has  arisen  in  oonneotion  with 
the  interpretation  of  the  maps  which  form  part  of 
the  Zoning  Ordinance,  with  reference  to  which  we 
seek  ^oar  advice. 

"These  maps  show  certain  areas,  other  thian 
city  streets,  'unshaded,'  i.e.,  without  any  cross- 
hatching  or  other  symbol.   The  key  indicates  that 
this  clear  widte  represents  the  Second  Residential 
District,  and  the  map  has  been  so  interpreted  with 
reference  to  city  lands  (other  tlian  streets)  such 
as  the  water  lands  in  the  Lake  Merced  Area,  Civic 
Center  blocks,  and  so  on. 

"Railroad  rights-of-way,  in  some  sections  of 
the  Zoning  District  Ivlaps ,  are  cross-hatched  or 
shaded  the  oame  as  adjacent  property.   In  other 
areas  they  are  left  clear  white.  The  departraent 
has  consiatenLly  ruled  that  sj.ch  white  areas  must 
be  treated  as  being  in  a  Second  Realdential  District. 

"In  making  such  rulings  it  has  been  assumed  that 
the  ordinance  was  comprehensive,  i.e.  that  it  applied 
to  all  property  within  the  city.  An  Unrestricted 
District  classification  is  provided  in  the  ordinance 
and  it  has  been  assumed  tliut  If  those  who  framed  the 
original  ordinance  intended  to  e^cclude  any  property 
from  the  provisions  of  other  zoning  districts,  such 
property  would  have  been  placed  in  the  'Unrestricted 
District'  and  would  have  been  so  indicated  on  the 
Use  of  Property  Zone  Maps.  All  wriite  areas  on  the 
'Zone  Maps',  otner  than  city  streets,  have  therefor 
been  considered  to  be  'Second  Residential.' 
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"Recently  we  dis approved  a  permit  for  a 
Poster  and  Klelzer  billboard  to  be  placed  on 
a  portion  of  the  right-of-way  of  the  Southern 
Paolflo  which  lies  between  a  street  and  a 
block  of  private  property.   The  remainder  of 
the  block  Is  In  a  First  Residential  District. 
The  right-of-way  In  this  Instance  Is  unshaded. 
The  property  across  the  street  Is  in  a  Commercial 
District,  and  the  applicant's  claim  Is  that  the 
right-of-way  is  Industrial,  and  they  have  made  a 
written  request  that  we  secure  from  you  a  legal 
opinion  as  to  the  zoning  In  :..uch  an  instance. 

"The  files  of  the  Zoning  Division  siiow  that 
on  several  occasions  in  the  past  the  Southern 
Pacific  Company  has  Itself  applied  for  changes 
of  zone  of  portions  of  its  right-of-way.   The 
fact  that  portions  of  the  right-of-way  actually 
carry  Industrial  and  commercial  designations  seems 
to  impose  the  interpretation  that,  where  these 
de3i(i;natlons  are  omitted,  the  intention  was  to 
place  it  under  the  restrictions  which  apply  to 
the  Second  Residential  District,  as  far  as  any 
private  use  thereof  is  concerned. 

"We  consider  the  matter  to  be  of  great  im- 
portance, since  stretches  of  the  right-of-way 
through  residential  areas  would,  if  our  inter- 
pretation has  been  wrong,  be  open  to  a  wide 
variety  of  uses  which  are  definitely  inappropriate. 
At  ,,our  convenience,  we  shall  be  glad  to  provide 
you  with  any  further  information  that  may  be 
necessary." 

OPINION 

■  III!  ■     ■■    ^mmmm^tmamm^m-^m» 

The  use  of  property  zone  maps  is  made  a  part  of  the 
zoning  ordinance;  and  the  use  districts  designated  on  the 
maps  are  thereby  reorganized  and  established,  as  well  as  are 
the  desltjnations  which  accompany  the  said  use  of  property 
zone  maps . 

As  is  specifically  set  forth  in  Part  II,  Chapter  II, 
Article  1,  section  2  of  the  San  Francisco  Municipal  Code; 


"Use  Districts 


" •  The  use  districts  designated 

on  zone  maps  1  to  4,  5A,  6"  and  7  to  14,  inclu- 
sive, are  hereby  established.  The  use  of  property 
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"zone  map  deal/;natlons  which  accompany  aaid 
use  of  property  zone  maps  are  hereby  declared 
to  be  part  hereof.   No  building  or  premises 
shall  be  erected  or  used  for  any  purpose  other 
than  a  purpose  permitted  in  the  use  district  in 
which  such  building  or  premises  are  located." 

All  private  and  public  property  in  San  Francisco,  ex- 
cept that  which  is  used  for  streets  and  highways,  is  classi- 
fied in  accordance  with  the  various  zone  districts  established 
by  our  zoning  law. 

You  state  that  the  portion  of  the  railroad  right-of-way 
here  in  question  appears  as  "clear  wiriite"  in  the  zoning  map. 
An  examination  of  the  "zone  map  legend"  accompanying  the  map 
indicates  triat  a  designation  of  clear  white  indicates  a  "Second 
Residential  District."   You  state  that  all  clear  white  area* 
in  the  "Zone  Maps,"  other  than  city  streets,  liave  always  been 
considered  by  the  City  Planning  Coirixalsslon  as  being  in  the 
"Second  Residential"  district. 

In  view  of  all  the  above,  I  am  of  the  opinion  that  the 
all-white  railroad  rights-of-way  herein  involved  .onstitute 
property  that  is  in  a  "Second  Residential  District." 

Respectfully  submitted. 


CITY  ATTORNEY. 


TO:   DEPARTi/IENT  OP  CITY  PLANNING 

100  Larkin  Street,  San  Francisco 
Attention:   Jaiiies  R.  McCarthy, 
Acting  Director* 
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September  1,  1948 

SUBJECT:      TAX   LEVY   ORDINANCE,    TO  MEET  EXPENDITURE  APPROPRIATIONS 

OP  AIjNUAL  APPROPRIATION   0R13INANCE,   ESTEvIATES    OP  REVEIiUE, 
A  FUNCTION  OP  THE    BOARD   OP  SUPERVISORS. 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

"Tho   Board  of  Supervisors  will   consider   on  Wednesday, 
September  1,   at   2  p.m..    Bill  5506    (Ser.   1939)    providing 
revenue  and  levying  taxes   for  the   fiscal  year  ending   .Tune 
30,    1949. 

"In  connection  with  its   consideration  of  said  bill,    thB 
Board  respectfully  requests  that  you  furnish  it  with  your 
written  opinion  in  response  to  the   following  queries: 

"is    it  mandatory  that  the   Board  of  Supervisors   enact  said 
bill  as  drafted  and  with  the   figures   inserted  therein  by  the 
Controller?      Or,    in  the  alternative,   may  the   Board   in  its   dis- 
cretion,  and  in  view  of  pertinent  charter  provisions,   change  the 
amount   of  the   tax  levy   in  its  aggregate   and   in  its   component  parts? 

"The   Board's   inquiry   is   made  with  particular  reference  to 
the    item  appearing   in  said  bill  as    "Municipal  Railway   Operating 
....   t    .216088".      May  the   Board  if   it   is   so   inclined,    reduce 
that   item  to  an  amount  which  will  produce  a   lesser  amount   of 
tax  revenue  for  said  purpose? 

"At   the   same   time,   the   Board  will  consider  Bill  5507 
(Ser,   1939),   amending   the  Annual  Appropriation  Ordinance    in 
order  to  reflect  certain  revenue  and  expenditure  appropriation 
adjustments. 

"lii  connection  therewith,    is    it  mandatory  that  the  Board 
make  such  adjustments,    or   in  Its   discretion  may  the   Board 
decline   to  enact   said  bill  or  any   item  contained  therein? 

"The   Board's  attention  is  directed  primarily  to  the   item 
listed  as    "Municipal  Railway   Operating"  revenue    to  be   provided 
from  taxes.      The  draft  presently  before  ths   Board  reflects   a 
change    in  said   item  from  ^970,426  to  11,776,703.      Must  the 
Board  accept  the   revised  revenue  appropriation  and   include    it 
in  the   enactment   of  the  bill,    or   in  its   discretion  may  the   Board 
decline   to  change   the   figure   of  $970,426?" 

OPINION 

Section  78   of  tlrie  Charter  is   in  part  as  follows: 

"On  or  before   the  15th  day   of  September   of  each  year,    the  board 
of  supervisors  by  ordinance   siiall   levy  a  tax,    the  estimated 
proceeds   of  which,    together  with  the   total   amount   of  receipts 
and  revenues   estimated  to  be  received  from  all   sotirces,   will  be 
sufficient   to  meet  all  appropriations  made  by  the  ann\ial  appropria- 
tion ordinance." 
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Th«   Board  of  Supervisors    la  required  by  this   provision  to  levy 
a   tax.      Tae   duty  to  do  so   Is   a  mandate   of   tl-jfi  Cijarter. 

The  amount   of  the   tax  must  be   siifflclent   to  meet  all  expenditvire 
appropriations    of  the  Annual  Appropriation  Ordinance.      Certain  amend- 
ments   of  this    ordinance   are  required  by  law  to  be  made   to  conform 
to  the   provisions   of  Section  151.3   of  the   Clriarter  and  with  State   law. 
Tiifise   total  expenditure  appropriations   of  the   Annual  Appropriation 
Ordinance  as  amended  are  therefore  at  this  date  fixed  sums.     These 
expenditure  appropriations  reflect  these    items    of  the  Annual  Budget. 
They  may  not  be   altered  except  as  authorized  by  Charter   or  controlling 
State   law.    (Sullivan  v.   LicKinley,    14  Gal.    2d),      The   total  amount   of 
the  secured  assessment  roll   is  also  at  this  date  a  fixed  sum. 

Revenues  estiiftated  for  the   current  year  must  be  deducted  from 
expenditure  appropriations   in  order  to  arrive  at  the  amounts  for 
which  a  tax  levy  must  be  made. 

It   is  your  duty  to  estimate  all  of  these  revenues   in  the   process 
of  fixing   the  tax  rate.     Your  estimates,    other  than  the  revenue  esti- 
mates contained  in  the  Annual  Appropriation  Ordinance,   must  be  by 
amendment   of  the  revenue  appropriation   items   of  tliat   ordinance.      Under 
the  quoted  provisions   of  Section  78  of  our  Ciiarter,   yovir  estimate   of 
"the   amount   of  receipts  and  revenues'*   la   not   stated  to  be   that  con- 
tained  in  the  Annual  Budget  and  Appropriation  Ordinance,   and  under 
this  section  you  are   required  at  tax  levy  time   to   Include   the   total 
amount   of  receipts  and  revenue  from  all  sources.      TmIs    Is  a  mandate 
to  you  under  this  provision. 

Yovir  estimate   is   necessarily  based  first  on  those  contained  in 
the   Annual  Budget  and  Appropriation  Ordinance,    however,   as   they 
represent  the   annual  legislative   method  for  the  basic   fiscal  func- 
tioning  of  the   City  and  Co\anty.      To  be   valid  and  to  conform  to  your 
Charter  duty  to  levy  a  tax  svif  fie  lent  to  meet  all  appropriations 
made   by  the  Annual  Appropriation  Ordinance,   your  estimate   of  revenues, 
if   it   is   to  alter  that   contained  in  the  Ann^ial  Appropriation  Ordinance, 
must  be  based  soundly  upon  facts    justifying  the  change  and  can  not  be 
an  arbitrarily  chosen  svun. 

The   Municipal  Railway   Operating   Item  of  $.215088   is  necessitated 
entirely  by  expenditure  appropriations   contained   in  the  Annual 
Appropriation  Ordinance  as  amended.     You  can  not  change   these  expendl- 
t\xre  appropriations    in  that   ordinance.      You  can  make  your   own  esti- 
mate  of  revenues   to  the  extent   stated  above.      The  Controller  has  done 
this  for  you  in  very  great  detail  at   yovtr  request,   but   it    is  yotir 
ordinance  and  the   estimate   of  revenue   is   in  the   finality  your  responsi- 
bility. 

I  have  reviewed  the   Controller's  tax  rate   schedules  for  the  current 
fiscal   year,   made  by  him  in  order   to  respond  to  yotir  request.      I  am 
impressed  with  the   exact  care  and  attention  to  detail  which  iiave   gone 
Into  their  preparation.     The  Controller  has  advised  me   in  response  to 
ray  query  that   since  1932   the   Controller's   estimates    of  revenue  dlven 
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to  your  Board  >jave  beon  aociirate  within  loss  than  1/2   of  1  percent. 

Any  change   In  the  revenue  estimates  therefore  must  be   obviously 
based  upon  facts.      This  change  must  not  be  an  arbitrary  one   nor 
mere   conjecture,    in  order  to  be   valid  and  to  conform  to  the  mandate 
of  Section  78,      In  view  of   the   factual  estimates  which  form  the  basis 
of  the   ordinance  as  presently  drafted,    it  appears   to  me   that  any 
change   in  these  revenue  estimates  should  likewise  be  based  upon  facts 
demonstrating;   the    Inacciiracy  of  those  estimates   submitted  to  you  by 
the  Controller,      I  Iriave   of  course   made   no  accounting   check  on  t  he 
Controller's   computations   or  estimates. 

The  Controller's  fvmotlon  here   is  advisory  only  in  nature.     His 
work  has   been  done  at  your  request  and   is   only  for  your  assistance. 
The   estimate   of  revenue   for   this   ordinance   is   your  responsibility, 
not  that   of  the  Controller;   but  as   he    Is  primarily  the   revenue   esti- 
mating  officer  of   ti:ie  City  and  Co\inty   I  advise  that  any  study  of 
these  estimates  for  the  piarpose   of  alteration  be  based  soundly  and 
with  extreme  care   on  well  authenticated  facts.      In  the  absence   of 
error,   caprlciousness   or  arbitrary  disregard  of  facts,    the  Controller's 
figures   should  be  accepted. 

Your  second  question  relates   to   Bill  No.    5507    (Series   of   1939), 
an  amendment    to  the  Annual  Appropriation  Ordinance,      The  revenue    items 
in  this  bill  are  estimates  factually  made.      To  alter  in  any  respect 
the    item  in  the  bill  fixing  the   tax  rate   of  $.215088  would  require 
first  a  change    in  the  revenue    item  in  Bill   No,   5507  for  the  luuniclpal 
Railway  Operating  Fund.     Your  power   in  this  regard  is  covered  by  tha 
previous  discussion. 

Thd  expenditure   items  set  forth  in  this  bill  are  made   necessary 
by  provisions   of  law. 

The  two  main  expendittire   items   in  tlie  bill  concern  the  Public 
Welfare  Department  and  the  School  District, 

The    increase   in  Welfare  appropriations  for  aid  is  required  by 
virtue    of  increased  State  and  Federal  appropriations  for   this   purpose. 
The   increase   in  expenditures    is    offset  entirely  by  increased  revenue 
in  the   form  of  State   and  Federal  aid  to  needy  children,   aged  and 
blind,  which  aid  is  administered  throvigh  the  City  and  County,      Unless 
the  expenditxirea   are  made,    the  revenues  would  not  be  received. 

The   increase    in  School  District  appropriations    is   also  a  mandate 
of  the   law.     At  the   time  you  were  required  to  pass   the  Annual  Appropria- 
tion  Ordinance  you  were   required  to  base    it    on  a  preliminary  budget 
submitted  to  you  by  the   School  District,      The  School  District's   final 
budget  requires   these   ad  ustmonts    in  both  revenue  and  expenditure    iteros. 

The  expenditures   set  forth  in  this   ordinance  are  mandatory. 

You  are   therefore  advised,    tliat    it   is   not  mandatory  that  you  enact 
Bill   No,   5506,   the   tax  levy  bill,    as   drafted.      You  aiay  not  alter   the 
exnendlture  appropriations    of  ti-ie  Annual  Appropriation   Ordinance,   as 
amended  to  conform  to  requirements    of   law,    on  whlcn  the   tax  bill   is 
based;   and  you  may  alter  revenue   estimates    only  as  you  base  your  action 
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on  facts  aa   stated  hfireln.     To  this  extent  and  to  this  extent  only, 
you  may  alter   the   tax  levy  ordinance   In  a  component  part  after 
appropriate  amendment   of  the  Annixal  Appropriation  Ordinance. 

As  to  the  Municipal  Railway  Operating   Item  of  the  tax,    this 
item  can  not  be  ch&nged  unless   tiie   amount  specified  for  this  Piind 
in  Bill  No,   6507  be   modified  in  accordance  with  the   factual  require- 
ments  for  estimates  as   iiereln  set  foi'tb.. 

As   to  Bill   iNo#   5b07,   any  amendment   of   it   should  be   confined  to 
the   section  relating  to  revenues  within  the   restrictions  above   stated. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:      Board  of  Supervisors 

WP 

CO :     Mayor 

Controller 


September  1,    1948 

Subject:      COMPLl^SATION  ANNUAL,    OF  POLICE  DEPARTIffiNT 
MAY  NOT  3E  REDUCED  \VIIERE   BASIC   'MJEK 
IS  CHANGED. 

Dear  Sir: 

This  office  Is  In  receipt  of  a  request  for  an  opinion 
as  follows: 

"The  Police  Commission  and  I  rrlsh  to 
thank  you  for  submitting  to  us  your  written 
opinion  on  the  permissibility  and  legality 
of  establishing;  a  basic  work-week  of  fewer 
than  forty-four  hours  in  the  San  p'rancisco 
Police  Department,  Your  treatise  left  no 
doubt  as  to  our  latitude  in  dealing  with 
the  problem.  However,  wc  are  now  concerned 
v/lth  your  official  opinion  on  the  second 
part  of  the  question  posed  in  Paragraph  5 
of  our  original  letter  to  you,  which  reads 
as  follows: 

•Is  the  Police  Commission  author- 
ized to  reduce  the  present  forty- 
four  hour  week  of  service  without 
A  CORRESPONDING  REDUCTION  IN  COM- 
PENSATION AS  NOV;  PROVIDED  FOR  SAID 
BASIC  WORK-V/EKK  OP  POHTY-POUR  HOURS,' 

"Your  written  opinion  on  the  latter 
question  is  earnestly  and  urgently  solicited," 


OPINION 

Section  35, 5|-  subdivision  (b)  provides  as  follows: 

"The  basic  week  of  service  for  each 
member  shall  be  not  more  than  forty-four 
(44)  hours  and  the  annual  compensation  set 
forth  in  section  35,5  of  this  charter  shall 
be  baaed  upon  said  basic  week  of  service," 

Under  the  above  provision  the  basic  week  of  service  for  members 
of  the  police  department  is  not  established  by  the  charter  but 
the  power  to  establish  the  basic  week  of  service  is  vested  in 
the  police  coiiimlsslon  with  the  limitation  that  the  basic  week 
of  service  may  not  be  more  than  44  hours,   (See  my  opinion 
August  4,  1948),  The  latter  portion  of  subdivision  (b)  stating 


that  "tho  annual  compensation  set  forth  in  Section  35.5  of  this 
charter  shall  bo  based  upon  said  basic  week  of  service",  provides 
that  v/ork  for  tho  basic  week  as  established  by  tho  police  com- 
mlasion  shall  entitle  the  member  of  tho  police  department  to 
the  salary  established  for  his  rank  by  Section  35.5, 

You  are  therefore  advised  that  the  police  commission 
Is  entitled  to  establish  the  basic  week  of  service  for  mornbers 
of  the  department  and  that  the  action  of  the  police  coinmlssion 
in  so  establishing  the  basic  week  of  service  may  in  no  way  affect 
the  annual  compensation  set  forth  for  members  of  t  he  police  de- 
partment in  Section  35.5,  To  rule  otherwise  would  vest  in  the 
police  commission  the  power  to  change  the  annual  compensation 
established  by  Section  35,5  of  tho  charter  for  members  of  the 
police  department,  a  power  which  is  clearly  vested  in  the  voters 
of  the  City  and  County  of  San  Francisco  and  not  In  the  Police 
Commission^ 

Your  attention  is  called  to  the  fact  that  there  la 
some  conflict  between  subdivisions  (d)  and  (f)  of  Section  35.5^ 
concerninc  the  question  of  when  overtime  will  commence  for 
members  of  the  police  department  v/hen  a  basic  week  of  loss 
than  44  hours  is  adopted. 

Respectfully  submitted, 

JOHN  J.  O'TOOLli: 
City  Attorney 


To  J   Police  Commission 

cc  to  The  Mayor 
Controller 


BJ^ 


J^l^} 


tjepteraboi'  1,    1948 


SUflJiiCT:      KliSP0W3IBILITY  OF   PACIFIC   GA3  AWD  iil^CTKlC    UOIuPAiJY  TO 
BiilArt  COST   OF  Ki/  FAGIHTIjJS  TO  ACCOm/iODATii: 

1.......  ...  ,    PUJLIl;    iVOKK 


Dear  Sir: 

I  hava  your  request  for  opinion  as   follows: 

"Vtfe  are   about  to  call  lor  bids  for  the 
construction  of   the  i^orth  Point  oewage 
'i'reatraont   Plant  located  In  an  area 
bounded  by  Francisco,    ilorth  Point,   iveai'ny 
aiid  Stockton  Streets,    and  will  also  soon 
call  for  bids   for   the   construction  of   the 
North  Point  Sludt'^e  'i'reatmont   Plant   to  be 
located  in  the   Islaia   Greek   District,      We 
notified  the   Pacific  Gas   aaid  iiilecti-ic 
Goupany  of  tiiis  i'act  aiid  ini'ornied  thoia 
tliat   oei'tain  streets   v/ero   to    be   closed  in 
each  iiistance   aiia  that   we   would  require 
tiiat   tnoy  remove   tnelr  utllltiea   thorefrow, 

"In  reply  wo  received  tv!fo   letters,    one 
dated  July  20,    1948,    in  coimectlon  with  the 
North  Point  Sev/age  Treatiaent   Plant  and  one 
dated  July  22,    1948  in  connection  v/ith  the 
Sludge  'i'reatjuent  Plant,    copies   of  which 
are  herewith  enclosed,   notifyini^  us   they 
v/ould  expect  reiraburaeiaent  for   this  work  and 
settinii  up  their  eotiiuated  costs   thereof. 
In  reply  we  wrote   them  uiider  date   of   July  27, 
1948  as  per  copies  enclosed,   and  on  August 
IV,    1948  received  from  tiiem  an  opinion  of 
their  Legal  Department  which  is  also  attached, 

"This   opinion  contends   that  v/e  i.iu3t  pay  for 
the  removal  of   their  utilitlea   from  the 
streets   to  be   closed, 

"Will  you  please  advise  me  in  this  matter," 

The   opinion  rendered  by  the  utility's   le£;al  department, 
attached  to  your  above  request,   has  been  evaluated  In  the  preparation 
of   the  following;: 

OPINION 

Thero  con  be  no  doubt  that  the  treatment  and  disposal  of 
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sewac©  and  other  rei'use  rnay  be  retjulated  by  the  municipality  as  a 
tioveriuuental  I'unctiou  undoi'  ita  constitutional  power  to  provide  i'oi* 
the  sanitation  needs  or  its  Inhabitants,  provided  only  that  such 
regulations  are  not  in  coni*lict  with  general  laws,   (Calir,  Const., 
Article  XI,  oootlon  11).   Nothln>j  has  been  discovered  in  such  gener- 
al laws  to  prohibit  the  construction  o£    the  two  plants  in  question 
herein. 

The  utility  coiapany,  aa  evidenced  by  the  opinion  of  its 
legal  department,  takes  the  position  that  while  it  laay  be  required 
to  relocate  its  racilities  to  acconaaodate  the  intexided  work,  the 
expense  or  doin^  such  must  be  borne  by  the  City.   This  contention 
is  preiiiised  upon  its  co-callod  "constitutional  francMso"  as 
declared  in  oectioii  19  of  /irticlo  11  ox  the  Constitution  oi" 
Calirornia.   There  is  no  doubt  that  the  coxapany  does  have  the  advan- 
t&isG   or  a  constitutional  franchise,  but  I  expressly  resei've  opinion 
as  to  whether  it  extends  to  anythiu^:,  b^eater  than  the  rit^ht  to  use 
the  public  streets  Toi"  supplying  "i^as  light  or  other  illuiuinating 
ll^;lxt".   Such  constitutional  grant  to  the  conipany  under  Section  19 
is  Oi'  no  greater  dignity  and  force  than  the  powers  granted  to  cities, 
counties  and  towns  under  Sectioii  11  o£   the  same  Article. 

Under  the  common  law  rule,  holders  oi"  francliisas  assumed 
the  risk  of  the  location  of  their  facilities  in  public  streets  and 
were  bound  to  make  such  changes,  at  their  own  expense,  as  public 
convenience  or  security  required.   (l/estchester  i.lec,  Co.,  sVestchester 
Go.  Park  Goianlssion,  255  K.Y.  297,  174  li.ii,   660;  see  also  L.H.A. 
1917  i),   664).   In  ilew  Orleans  Crasliglat  Company  v.  Drainage  Gorranission, 
197  U.S.  453,  49  L.  x:.d,   831,  the  U.  3.  Supruiue  Court  was  coixfronted 
with  aix  issue  similar  to  that  herein  involved-  i.e.,  the  duty  of  a 
gaa  utility  to  remove  its  mains  and  pipes  to  accommodate  a  public 
drainage  system,   Tlio  Coux't  said  (pp.  461-462): 

"Wo  think  whatever  right  the  gas  company 
acquired  v/as  subject,  in  so  far  as  tiie 
location  of  its  pipes  was  concei'ned,  to 
such  futurt;  reg"ulations  as  might  be 
required  in  tiie  interest  of  the  public 
health  and  welfare.   These  views  are  aiaply 
sustained  by  the  authorities.   (Citing 

cases)   ihe  gas  company,  by  its 

grant  from  the  city,  acquired  no  exclusive 
riglit  to  the  location  of  its  pipes  in  the 
streets,  as  chosen  by  it,  under  a  general 
grant  of  authority  to  use  the  streets. 
The  City  wvade  no  contract  that  the  gas 
coiipany  should  not  be  disturbed  in  the  lo- 
cation chosen.   In  the  exercise  of  the 
police  power  of  the  State,  for  a  purpose 
iii(4ily  necessary  in  the  promotion  of  the 
public  health,  it  has  become  necessary  to 
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chance  the  location  of  the  pipes  of  the 
caa  corapany  so  as  to  accoininodato  thou  to  tho 
new  public  work.   In  complyinij  with  this 
requlreiiient  at  its  own  expense,  none  of  the 
property  of  tho  jjas  cojipany  iiaa  been  taken 
and  the  injury  sustained  is  dainnum  absque 
injuria." 

In  Chicago,  13.  &  (4,   H.  Go.  vs.  Illinois,  200  U.S.  561, 
the  Court  follov/od  the  rule  enunciated  in  the  Hew  Orleans  case; 
and,  in  discussing  the  limitatioiis  upon  police  power  in  such 
instances,  said  tiie  follov/inf,  (p.  592): 

" the  validity  of  a  police  regulation, 

whether  established  directly  by  the  State  or 
by  soiao  public  body  acting;  under  its  ssuiction, 
iiiust  depend  upon  the  circurastunces  of  each 
case  and  tho  character  of  the  ro£julation, 
whether  arbitrary  or  reasonable,  and  whether 
really  designed  to  accorai^lish  a  lofjitiioate 
public  purpose," 

In  Dillon  on  Municipal  Corporations  (5th  Ed.),  Vol.  3, 
pp.  2060  et  seq.,  the  text  and  authorities  cited  therein  are  in 
accord  with  the  view  that  a  public  utility  can  acquire  no 
indefeasible  ri[^it  to  a  particular  location  for  the  placement  of 
lines,  v/ires,  laalns,  etc.,  in,  upon  or  ovez*  the  public  streets, 
and  v/hen  paramount  public  interest  demands  a  removal  tind  relocation 
thereof,  the  expense  of  such  must  be  boi'ne  by  the  utility,   (ciee 
also  :,!cQnlllan  on  Llunicipal  Corporations,  (2d  Lid.  Kev.),  Vol.  4, 
pp.  1047-1048). 

In  Irierced  Falls  Gas  and  iJlectric  Company  vs.  Turner,  2  Gal. 
App.  720,  the  utility  coi.'^any  maintained  that  in  viev/  of  its 
constitutional  franchise  (^ranted  by  Section  19  of  Article  11,  it 
could  not  be  coi.ipelled  to  remove  and  relocate  its  electric  litJit  poles 
to  accomraodate  intended  street  improveiueiits  in  the  City  of  iaerced. 
The  Court  concluded  tiiat  such  contentions  were  without  merit.   iU'ter 
notin^j  the  city's  police  power  control  over  its  ytreets  under  its 
Incorporatinij  act  and  Section  11  of  Article  11  of  the  Constitution,  the 
Court  stated  (p.  723): 

"I'he  City  authorities  will  not  be  allowed  to 
enforce  regulations  which  are  tantamount  to 
a  denial  of  appellant's  ritj^it  to  use  the  streets, 
or  are  arbitrary,  capricious,  unreasonable  or 
prohibitory  in  tiieir  nature  or  effect.   (Citing 
cases)   Dut  tho  Constitution  in  providing  for 
the  exercise  and  enjoyi;iont  of  the  franoiiise 
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ovmod  by  the  appellant,  did  not  grant 
an  absolute,  indefeaalbla  ri^^^t  or 
eaaoinent  in  the  particular  spots  o£ 
earth  where  its  poles  vjere  planted 

originally  Courts 

will  not  hesitate  to  stay  the  arm 
or  municipul  power  v/hen  any  utteiapt 
to  curtail  oi*  deny  the  constitutional 
right  is  luade  rianifest  or  a  clear 
abuse  ol"  discretion  is  shown.   But 
they  will  as  uniiesitatin^jly  frown  upon 
the  doctrine  that  the  coiistitutional 
provision  in  question  must  be  construed 
as  an  abdication  or  denial  or  power  on 
the  part  of  the  cities  to  widen,  straighten, 
beautify  and  improve  streets  and  sidewalks, 
and  to  coiigjel  property  ovmers  oi'  every 
class  and  kind  to  conl'orm  to  all  reason- 
able regulations  redounding  to  the  £,eneral 
yood." 

There  is  appai'ently  no  contention  herein  that  the  contem- 
plated sanitation  iii^jroveiaents  are  not  reasonably  necessary,  nor  is 
there  any  atten^jt  to  deprive  the  utility  of  Its  right  to  use  the 
streets  in  t;eneral.   Hence,  the  ret>u.lation3  contained  in  oections 
752,  753  and  754  of  the  Public  Works  Code  are  not  beyond  the 
city's  police  power. 

In  light  of  the  foregoing,  it  is  my  opinion  tliat  the 
Pacific  Gas  and  Electric  Company  must  bear  the  cost  ox'  relocating 
its  facilities  to  accoiiimodate  the  intended  public  work,  and  you 
are  accoi'diiij^ly  so  advised. 

Respectfully  submitted. 


JOlui   J.    O'TOOLLi 
City  Attorney 


To:  Director  of   Public  Vvorks 
co:  Chief  Administrative  Officer 


A    v.> 


4/fe 


Saptembar  2,    1948 


SUBJECT:   BUSINESS  SITUS  OP  ACCOUNTS  PAYABLE  AS  A  BASIS  OP 
ALLOWING  A  DEDUCTION  FROM  PERSONAL  PROPERTY  TAX 
PAYABLE  BY  FOREIGN  CORPORATION, 


D«ar  Slrt 

I  have  your  request  for  an  opinion  as  to  what  debts 
are  allowed  as  deductions  from  the  personal  property  tax 
imposed  on  the  intangible  personal  property  owned  by  a 
foreign  corporation  doing  business  in  this  city  through  a 
branch  office* 

OPINION 


As  the  subject  of  this  opinion  is  closely  related 
to  a  previous  opinion  rendered  by  this  office,  reference 
is  made  to  my  opinion  No,  4036,  dated  March  13,  1948,  entitled 
"Business  Situs  of  Intangibles  for  Pvirposes  of  Taxation 
Owned  by  Foreign  Coi^poration  or  Owner  in  Another  State." 

The  debts  which  are  allowed  as  a  deduction  trcm   the 
tax  on  intangible  personal  property  tax  are  defined  in 
Section  114  of  the  Revenue  and  Taxation  Code  of  the  State 
of  California  as  follows} 

"*Debts.*   *Debts*  means  unsecvired 
liabilities  of  the  same  class  as  is 
subject  to  taxation  owing  by  the  assessee 
to  bona  fide  residents  of  this  State, 
or  to  persons  doing  business  in  this 
State," 

In  complying  with  the  provisions  of  the  said  Section 
114  and  the  reasoning  of  the  California  oases  dealing  with 
right  to  tax  intangible  personal  property  owned  by  a  foreign 
corporation  or  owner  in  another  state  cited  in  the  opinion 
referred  to  above,  my  conclusion  relative  to  deductible 
debts  is  as  follows} 

The  debts  owing  by  a  foreign  corporation  or  non-resident 
doing  business  in  Califoimia  are  deductible  from  the  per- 
sonal property  tax  on  intangibles  when  they  are  owing  to 
California  residents  or  to  persons  doing  business  in  California 


and  ar«  Incurred  In  connection  with  the  operation^  maintenance 
and  business  of  the  assesses 'a  branch  office  In  this  state. 


Respectfully  submitted. 


CITY  ATTORNEY 


To J   Controller 

cm 
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September  3,  1948 


SUBJECT!   INTERPRETATION  OF  ORDINANCE  NO.  4524,  GOVERNED 
BY  HOUSING  AND  RENT  CONTROL  ACT  OF  1947 |  ACTION 
BY  DISTRICT  ATTORNEY  TO  BE  DETERMINED  BY  HIS 
OFFICE. 

Dear  Slrt 

This  office  it  in  receipt  of  your  request  for  an 
opinion  as  follows! 

"The  District  Attorney's  Office  is  charged 
with  the  enforcement  of  the  ordinance  regula- 
ting rents  to  be  charged  permanent  gueste  of 
hotels  in  this  city.  The  ordinance  contains 
some  provisions  which  must  be  clarified  in 
order  to  permit  this  office  to  satisfactorily 
enforce  its  provisions* 

"According  to  Section  II,  Sub-section  4,  a 
landlord  may  apparently  bring  an  action  in 
unlawful  detainer  to  oust  a  tenant  where  such 
ouster  is  necessary  to  alter,  remodel  or  repair 
the  premises  and  such  work  is  necessary  to 
♦protect  arid  conserve  the  housing  accommodations*  • 
Tlie  specific  issue  which  we  are  called  upon  to 
determine  is  the  precise  meaning  of  the  under- 
scored words.   If  all  that  is  contemplated  is 
a  redecoration  Job,  does  this  camplj   with  the 
statutory  language?   Or  v/ould  there  be  compliance 
if  plaster  tnm   the  ceiling  was  cracked  and  likely 
to  fall? 

"If  a  landlord  should  bring  an  action  in  unlawful 
detainer  to  oust  a  tenant  from  possession  where 
this  office  feels  there  are  facts  sufficient 
to  constitute  a  violation  of  the  ordinance  on 
the  part  of  the  landlord,  would  this  office  be 
Justified  in  charging  him  with  the  crime  of 
misdemeanor  or  would  the  proper  remedy  be  for 
this  office  to  intervene  in  the  civil  action? 

"Your  early  reply  with  respect  to  these  ques- 
tions will  be  appreciated." 

OPINION 


Oz>dinance  No.   4524  of  the  Board  of  Supervisors   of 
tbs  City  and  Co\inty  of  San  Francisco  regulating  the  possession 
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of  rooms  and  evictions  therefrom  and  maintaining  rental 
oslllngs  In  all  hotels  within  the  City  and  County  of  San 
Pranolsoo  was  adopted  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  when  hotel  accommodations 
were  decontrolled  and  the  federal  regulations  removed  In 
order  to  Institute,  by  local  regulation,  controls  of  hotel 
accommodations.   The  provisions  of  the  above  mentioned 
ordinance  referred  to  In  your  request  and  other  provisions 
relating  to  evictions  are  substantially  the  same  as  the 
provisions  of  the  Housing  and  Rent  Act  of  1947  which  rental 
act  was  used  as  a  guide  In  the  drafting  of  the  above  or- 
dinance • 

You  are  therefore  advised  that  inasmuch  as  the 
provisions  of  the  above  mentioned  ordinance  are  sub- 
stantially the  same  as  those  of  the  Housing  and  Rent 
Act  of  1947,  you  should  be  governed  by  the  interpreta- 
tion of  the  provisions  of  the  Housing  and  Rent  Act  of 
1947  in  construing  the  provisions  of  Ordinance  No,  4524. 

As  to  the  question  of  whether  you  s hould  Institute 
criminal  proceedings  in  the  situation  where  yo;ir  office 
feels  that  there  is  a  violation  of  the  ordinance  on  the 
part  of  the  landlord  or  whether  you  should  intervene  in 
the  civil  action  brought  by  the  landlord  to  oust  a  tenant, 
I  feel  that  this  question  is  one  of  policy  which  must  be 
determined  by  your  office.   In  certain  situations  you 
might  deem  it  advisable  to  institute  criminal  proceedings 
while  in  other  situations  you  might  deem  it  advisable 
to  intervene  in  the  civil  action. 


Respectfully  submitted. 


CITY  ATTORNEY 


Toi  District  Attorney 
LSM 


^/^^ 


Saptamber  17,  1948 

SUBJECT:   CHARTER  AMEHDMENTS,  PROCEDURE  FOR  SUBMISSION, 

Gantlexaem 

for 
You  h&ve  requested  this  noon  an  opinion /ihis  aTternoon 
as  follows: 

"Will  you  kindly  furnlah  the  President  of  the 
Board  of  Supervisors  with  your  written  response 
to  the  following  queries,  at  or  prior  to  the 
hour  of  4:00  p«a.,  Friday,  September  17,  1948: 

"(l)  Where  In  the  law  does  there  appear  a 

provision  or  provisions  Indicating  the 
vote  of  the  Board  of  Supervisors  which 
Is  necessary  In  order  to  submit  to  the 
electorate  a  charter  amendment? 

"(S)  What  vehicle  Is  necessary  to  accomplish 
the  submission  to  the  electorate  of  a 
charter  amendment  ->  ordinance,  resolution, 
motion,  etc*? 

"As  a  part  of  your  response,  will  you  please 
indicate  the  authorities  in  consideration  of 
which  yo\u>  advices  are  given." 

0  P  I  H  I  0  N 


1.  Article  XI,  Section  8  of  the  State  Constitution 
provides  In  part  as  follows: 

"The  Charter  of  any  city  or  city  and  county 
may  be  amended  by  proposals  therefor  submitted 
by  the  legislative  body  thereof  on  its  own 
motion  and  on  petition  signed  by  15  per  cent 
of  the  registered  electors,  or  both," 

Section  25005,  Government  Code,  provides  in  part  as 
follows : 

"No  act  of  the  board  shall  be  valid  or 
binding  ualeas  a  majority  of  all  the 
members  concxir  therein," 

This  section  provides  that  under  state  law  a  majority 
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Of  all  raemberB  of  the  Board  la  raqulred  for  action. 

The  conevirrenoe  of  tha  Mayor  la  not  raqulred. 

Harrlaon  v.  Roberta, 
Ufe  (Sal.  17ij 

18  Cal.  Jup.  773, 

2.  Amendment  of  a  charter  la  a  atate  affair*  A 
freeholders •  charter  may  be  amended  only  in  the  manner 
provided  in  the  Conatitutlon. 

18  Cal.  Jur.  772  nota  18, 
citing  easea. 

Sea  alao  10  year  Supplement,  p.  140. 

Section  1802,  Electiona  Coda,  apecifically  proridea 
that  "the  prooediire  for  amending  freeholdera*  ohartera 
la  prescribed  in  Section  8  of  Article  XI  of  tha  State 
Conatitution. " 

The  procedure  for  amending  chartera  apecified  in 
Article  XI,  Section  8,  la  exeluelY*  and  controlling;  any 
charter  proviaion  in  conflict  therewith  la  inralid. 

Uhl  V.  Collina.  217  Cal.  Ij 

Garver  v.  Council  of  City  of  Oakland, 
96  C.  A.  660. 

The  State  Legialature  haa  provided  procedure  aa 
to  this  constitutional  proviaion,  in  its  relation  to  free- 
holders' charter  amendmenta,  only  in  Elections  Code,  Division 
4,  Chapter  3,  Article  3.  The  only  section  there  relating 
to  the  present  subject  is  Section  1802,  quoted  above,  re- 
ferring to  Article  XI,  Section  8  of  the  Constitution, 

This  section  provides  that  a  charter  may  be  amended 
by  propoaals  therefor  submitted  by  the  legislative  body 
on  its  own  motion. 

A  motion  adopted  by  the  Board  is  Boat  assuredly 
"on  its  own  motion  . 

Since  it  has  been  determined  by  the  Supreme  Court 
that  concurrence  of  the  Mayor  is  not  proper,  the  question 
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of  wh«th«r  th«  Board *s  action  in  this  regard  begins  with  ths 
words  "Bs  It  Enacted*'  or  "Be  It  Ordained"  or  "Be  It  Resolved** 
or  **I  move**  Is  of  the  utmost  unimportance* 

It  Is  to  be  noted  that  every  proposal  to  amend  the 
Charter  of  the  city  and  county,  as  submitted  by  this  office 
to  the  Board  of  Supervisors,  contains  the  words  "The  Board 
of  Supervisors  of  the  CI  by  and  County  of  San  Francisco  hereby 
submits  to  the  qualified  electors  of  the  City  and  County  of 

San  Francisco  at  an  election  to  be  held  therein"  on  

date  "a  proposal  to  amend  the  Charter  of  said  city  and  coiuity 
by  amending"  etc. 

As  stated  in  Harrison  v«  Roberta,  supra:  "The  real 
essential  to  an  amendment  is,  after  all,  the  ratification 
by  the  people  at  an  election.  The  sulaaiasion  of  the  proposal 
to  amend  is  of  course  essential  as  a  preliminary," 

The  advice  of  this  office  to  the  Board  has  been  and 
continues  to  be  that  the  Board  acts  properly  when  it  submits 
to  the  voters  a  proposal  to  amend  the  Charter  by  motion  to 
submit  adopted  by  a  majority  of  its  entire  membership. 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot   Board  of  Supervisors 

ect  The  Mayor 

WP 
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September  20,  1943 


SUBJii.GT:    PUKCHASiJ  AND  USJ  TAX;   APPLICABILITY  TO   LEaSKS  AND 
Rj^NTaL  of  TAliGIBLi^  PjIRSONAL  PROPL'RTY 

Daar  sir:    I  havo   your  request  for  an  opinion  as  i'ollowa: 

"Tlio  Tax  Collector  has  had  inquiries   from 
Reriiini^ton  Rand,    Inc.,   as   to  wliotuer   the 
San  Pranciaco  I'urchase   and  Use  Tax  applies 
to  the  rovonues  obtained  by  the   coi.pany 
from  the   leasinj-  o.l    its   equipraent   in  3an 
iPranclaco,      The  Tax  Office  has   advised  the 
company  that   the  purchase     .nd  use   tax  does 
hot  apply  to  rentals   or  leases. 
Ilowever,    it  uas   come   to  our  attention  tiiat 
the  State  lioard  of  iiqualization  offers   an 
option  to   co;  paniea  rentln;j;  business   equip- 
jtnent  by  which  the   coiapany,    in  lieu  of 
paying  the  use  tax  on  equipment  brou;^it   into 
Calif oriiia,   may  pay  a  tax  on  the   revenues 
from  leases   or  reniala* 

International  Business   i.achlnes  Corporation 
does   a  business   sirailar  to   tiiat  of  flomintiton 
Rand* 

Will  you  please  advise  this  office  on  the 
following  questions: 

1,  Does  the  Purchase  and  Use  Tax  apply 
to  business  or  other  equipment 
brout^at  into  Jan  Francisco  for  rental 
purposes? 

2.  Would  it  be  possible  for  the  city  to 
parallel  the  State  Uoard  of 
i;]q\iaH%ation's  practice  of  permitting 
companies  to  pay  a  use  tax  on  the 
basis  of  rentals  received  from  leased 
or  rented  equipment? 

0  P  I  N  I  0  J 

Neither  under  the  State  Sale  Tax  law  nor  under  our 
Purchase  and  Use  Tax  Ordinance,  does  the  tax  apply  to  leases  or 
rental  of  tangible  peraonal  propei^ty.   Ilov/ever,  a  lease  or  rental 
may  actually  Involve  a  piirchaae  or  a  taxable  use  of  the  property 
and  the  tax  will  apply,   For  exair^jle.  Section  b  of  our  ordinance 
provides  as  follows: 

"a  transaction  whereby  the  possession  of  property 
is  transferred,  but  the  seller  retains  the  title 
as  secvirity  for  the  payment  of  the  price  is  also 
a  purchase," 


1^  virtue  ox'  tld4  proviaioti  a  traixaaotloii  vdaXoli  i« 
<l«ali^n«t»di  «tt  tt  lease  or  rental  Tor  the  purpose  or  rotalnlrxi^  title 
by  the  aeUo"      ■   ~ --•   '"  -  for  pajeaeut  ox"  Ui»  purcl^aso  ijrice  with 
ti»  underati.  u  leaaae  ohall  beoona  tixe  owner  or  tlxo 

property  U(ioii   .  vion  or  the  preaerlbed  payiaonta,  ootistltutea 

a  puroimaa  said  wi.»    uax  iu  payable  on  auoh  traxiaaotloxi  to  tixa  ulty 
and  <Jauiity« 

Yarn  option  oiTored  by  the  State  Jte    -      -..*  i;quallKatlori  to 
p^  tlie  tax  on  the  reverraes  rro«  leaaes  or  r  .i»  or!  sea  In  a 

altuatlosi  mi0z>e  tiia  property  Is  puroiuuied  im^ior  a  resale  aertlX'ioate 
but  Is  tiittreaTter  reiited  by  tiut  purohaaer.     Vlie  authority  Tor  tm.8 
option  Is  contained  In  ^octloii  6094  ox'   Uie  ^vevenue  and  'taxation 
Coda  vhloh  provides  as  follows i 

^li  a  piiTchaaer  vho  i.lves  a  certirioate 
suikes  any  use  or  tao  propei'ty  otlier  than 
retention*  danonstratlon*  or  display  shlla 
holding  It  tor  salo  In  tkio  rac'^l^^  course 
oi'  business »   the  use  shall  be  deetaed  a 
retail  sale  by  the  purd'taser  as  or  the 
tttts  tiie  property  in  rirst  used  by  hint* 
and  the  cost  or  tlie  px*operty  to  hla  sluiill 
be  desGaeu  the  gross  receipts  i'roia  suoh 
retail  sale.     Il'  tiie  sole  uae  o^    tkm 
liivopurtj  otaier  than  retoatlon*  dnaonstra-' 
tlon,  or  display  In  the  rojular  oourse  or 
business  Is  the  rontal  oi'  the  property 
Willie  holdlnt^  It  I'or  salo,  tlie  puroiTtaser 
smjf  eleot  to  Include  In  his  n^PoaB  reoelpts 
the  aaount  or  the  rer^tal  charged  ratlisr 
tlaan  the  coat  or  tlie  pz*oporty  to  him*" 

The  only  cot^parable  provision  in  c^r  .^uroliasa  Use  and 
Sac  Ordlnanoe  Is  not  as  broad  as  the  State  law  and  i«»rel;^  provides} 

"a  puroliase  I'or  reaale  shall  be  deesaed  to 
beiMBBBS  a  retail  purcliaae  and  subject  to 
tax  as  such  wli^n  useii  or  otherwise  ootisu2..ed 
by  the  puroixaser." 

TIbui*  xmder  our  ordliianoev  when  px>opez^y  Is  purchased  Tor 
UiereaTter  rented,  suoh  rental  constitutes  a  use  by  the 
pureliaser  mi  tax  Is  payable  on  tlu*  puroiiase  price  or  the  said 

property*     '^^u>^  ^>  is  no  authority  In  tlie   Purolmse  Use  ttn4  Tax 
Ordinance  Tor  the   Vax  uolleotur-  to  oiXer  the  purohasui^  the  cation 
ox*  payings  the  tax  aa  the  revenues  rron  leases  or  rentals  raUisr  than 
on  the  puroliase  price. 

In  answer  to  the   two  q^estlona  set  Torth  In  your  letter. 
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you  are  therefore  advised  as  follows: 


1,  iixat  the  tax  does  not  apply  to  business 
or  other  oquipmont  brou^j^it  into  Saaf'rancisco 
I'or  ruutal  purposes  unlesy  the  pi'operty  has 
been  piii'cuasod  at  retail  to  be  so  used,  in 
which  event  the  tax  applies  to  the  pxircuase 
price  and  not  to  the  income  frow  tiie  rental 
or  unless  the  rental  actually  involves  a  sale 
but  is  dfcjixoifiiiiated  a  rental  xoi-  the  purpose  of 
retaining  title  in  tiie  seller  aa  security  for 
the  purclxase  price. 

2.  That  when  property  is  pvirchasad  for  resale 
aiid  tliereaf  ter  rented,  the  tax  collector  can  be 
authorized  to  piirallol  the  State  Board  of 
Equalization's  practice  of  perrJLtting  companios 
to  pay  the  tax  on  the  revenues  from  leases  or 
rentals  rather  than  on  the  purchase  prlcw  by 
appropriate  aiiiondiuent  to  the  ir'urchase  and  use 
Tax  oi'dlnanoo.   As  the  ordinance  now  stands  he 
has  no   such  authority. 


Respectfully  submitted. 


CITY  ATTORi^Y 


Tpt  Chief  .administrative   Officer 


^/^(^ 


Dear  Sirs:  September  23,    1948 

KEl      DEPOSIT  AND    INVESTMENT   OF   PUBLIC   MONEYS 

I  am  In  receipt   of  yoiir   letter  enclosing   the   following  proposal 
submitted  to  the   Finance  Committee   of   the   Board   of  Supervisors: 

"WHEREAS,   The  Treasurer   of  the  City  and  County  of  San  Fran- 
cisco has   on  deposit,    as    of   July  31,    1948,    the   sum  of  f^24,170,000 
in  inactive  deposits,    earning;  various  minimum  rates   of   interest, 
and  also  has,    in  approximately  150  other  funds,    the   svira  of 
$48,941,055.00,    which  funds   are   considered  active   and  thereby 
do  not  earn  any  interest,   and 

"WHEREAS,    These   latter  funds   could  earn  a  substantial  revenue 
for  the   city  and  County  of  San  Francisco   if  legal  means   could 
be   instituted  for  the   placement   of   said  funds    in  interest 
earning   depositories   or  guaranteed  temporary  placements,    which 
would  not   Impair   in  any  way  the  prompt  dispatch  of  city  business 
and  would  assure  a  revenue  not  presently  earned,   now,   therefore, 
be   it 

"RESOLVED,    That   the   Finance   Committee    of  this   Board   of  Super- 
visors  conduct  an  investigation  into  the   foregoing   circumstances 
with  the   purpose    in  mind  of  bringing   about  a  greater  earning 
facility  of  all  funds   of  the  City  and  County  of  San  Francisco, 
as  af orestated." 

OPINION 

While  we  have  rather  elaborate  provisions  in  our  Charter  relative 
to  the  deposit  by  the  Treasurer  of  public  moneys,  they  are  not  effec- 
tive for  the  reason  that  under  the  Constitution  of  the  State  of  Cali- 
fornia, to  wit.  Section  16-1/2  of  Article  11  thereof,  it  is  provided 
that  regulations  pertaining  to  the  deposit  of  public  moneys  can  only 
be  made  in  accordance  with  laws  enacted  by  the  State  Legislature  by 
2/3rd8  vote  of  each  House,  and  which  laws  are  subject  to  a  referendum 
by  the  people  of  the  State, 

In  1932,  shortly  after  the  advent  of  the  present  Charter,  the 
constitutionality  of  the  Charter  provision  was  questioned  by  the  then 
Treasurer,  Duncan  Matheson,  and  the  writer  at  his  request  took  the 
matter  to  the  Supreme  Court  to  determine  the  question  as  to  whether 
deposits  of  public  moneys  in  San  Francisco  should  be  made  in  accord- 
ance with  the  provisions  of  the  Charter  or  in  accordance  with  the 
State  law. 

The  Superior  Court  decided  that  the  State  law  and  not  the  Charter 
provisions  governed.   The  matter  then  went  to  the  Supreme  Court  and 
was  transferred  to  the  District  Court  of  Appais  for  determination 
and,  on  January  30,  1932,  the  District  Court  of  Appeals,  speaking 
throvigh  Justice  Dooling,  held  tluat  the  State  law  and  not  the  provisions 
of  the  Charter  governed  the  deposit  of  public  moneys  in  San  Francisco 


and  that  the  natter  of  the  deposit  of  these  moneys  was  not  oubjeot 
to  Charter  regulation  for  the  reason  that  Charter  provielone  did 
not  have  to  be  adopted  by  a  2/Srd8  vote  of  either  House  of  the  State 
Legislature  nor  were  they  subject  to  any  referendtm  by  the  people. 

This  ease  is 

MoGulre  Vj  Wentworth. 

120  Cal*  App.  at  page  340. 

In  the  oase,  the  Court  gave  consideration  to  all  former  deolsions  on 
the  same  subject  and  held,  as  I  have  stated,  the  Charter  provisions 
do  not  govern  the  deposit  of  public  moneys  but  they  are  governed  by 
the  action  of  the  State  Legislature  acting  under  the  authority  of 
Section  16-1/2,  Article  11,  of  the  Constitution.  We  are  therefore 
relegated  to  the  State  lav  as  to  what  the  duties  of  the  Treasurer  are 
regarding  the  deposit  of  public  moneys.  The  State  statute  was  origin- 
ally enacted  in  1933  and  is  known  as  Act  2B34A  of  Peering *s  Code. 
The  Act  has  been  amended  from  time  to  time  but  it  has  never  taken 
away  from  the  Treasurer  the  power  to  regulate  the  deposit  of  public 
moneys  except  in  the  case  where  there  is  a  surplus  in  the  Treasury 
which  is  not  needed  for  the  immediate  affairs  of  the  county  or  city 
and  covuity.  When  such  a  condition  arises,  the  Board  of  Supervisors 
has  the  power  to  order  the  Treasurer  to  invest  the  surplus  moneys  in 
bonds.  The  Board,  however,  iias  no  power  whatsoever  to  regulate  how, 
when  or  where,  or  on  what  terms,  moneys  shall  be  deposited  in  any 
bank  or  banks  for  this  is  a  matter  that  lies  entirely  within  the 
i31scretlon  of  the  Treasurer.   Under  the  Constitution  and  vmder  the 
laws  of  the  State,  he  is  made  the  custodian  of  the  moneys  and  it  is 
up  to  him  to  have  such  moneys  available  at  such  times  as  may  be 
necessary  to  meet  the  contingencies  of  his  government.   It  is  the 
duty  of  the  Treasurer  to  determine  what  bank  the  moneys  should  be 
deposited  in  and  the  character  of  the  securities  which  should  be  taken 
to  protect  the  deposits,  and  the  Board  of  Supervisors  is  not  authorised 
to  trespass  upon  the  duties  of  the  Treasurer  in  this  regard. 

A  careful  Investigation  of  all  the  amendments  to  Act  2&34A  shows 
that  this  power  has  never  been  taken  away  from  the  Treasurer.  True, 
it  has  made  provisions  for  different  securities.   It  has  also  made 
provisions  for  reduced  rates  of  interest  to  meet  the  conditions  and 
the  times,  but  still,  the  right  to  determine  where  moneys  should  be 
deposited  rests  in  the  discretion  of  the  Treasiirer.  He  is  the 
custo  dlan  of  the  funds  and  must  have  them  on  hand  when  they  are  needed 
for  municipal  or  for  covinty  purposes,  and  the  Board  of  Supervisors 
can  not  say  as  to  what  particular  amovint  he  should  deposit  in  bank, 
or  in  what  banks  these  amovints  should  be  deposited,  or  what  rate  of 
Interest  the  Treasurer  should  receive  on  these  deposits.  These  are 
all  matters  that  lie  within  the  sovind  discretion  of  the  Treasurer 
and,  as  long  as  he  does  not  abuse  this  discretion,  the  Board  of 
Supervisors  has  no  jurisdiction  in  the  premises  provided,  as  I  have 
said,  that  if  the  Board  of  Supervisors  should  find  that  there  is  a 
surplus  on  hand  which  is  not  needed  for  current  expenditures,  it 
would  have  the  power,  by  the  enactment  of  a  proper  ordinance,  to 
direct  the  Treasurer  to  invest  tliese  funds  in  bonds*  Before  doing 
this,  however,  the  Board  should  take  into  consideration  the  immediate 
needs  of  the  County  or  Municipality  as  to  when  the  money  should  be 
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TOtumed  to  tha  Tvabuvj   to  meet  contemplated  obligations  and 
should  also  take  into  consideration  that  when  moneys  are  invested 
in  bonds,  the  bonds  are  not  always  oonvertable  into  cash  without 
delay  and  that  also,  in  the  matter  of  the  buying  or  selling  of 
bonds  by  the  Treasurer,  there  is  a  brokerage  commission  to  be  paid 
which,  under  ordinary  ooaditions,  may  result  in  a  material  reduc- 
tion in  the  amount  of  earnings  on  the  moneys  Invested.  Furthermore, 
bonds  fluctuate  in  value  and  evm  if  there  are  surplus  funds  on  hand, 
the  Board  of  Supervisors  should,  to  a  large  extent,  be  governed  by 
the  direotlon  of  the  Treasurer,  who  is  really  the  financial  official 
of  the  Board  as  to  how  the  investment  should  be  made. 

'l^Uerefore,  you  are  advised  that  in  the  first  plaoe  unless  the 
HNATd  should  determine  that  there  are  surplus  moneys  on  hand  which 
are  not  needed  to  meet  the  current  arising  obligation,  the  matter 
of  the  deposit  of  these  moneys  in  banks  lies  with  the  Treasurer* 
He  is  responsible  for  the  moneys  on  his  official  bond  and  must  assure 
himself  that  if  ito   does  deposit  them  in  any  bank  that  he  has  ample 
security  for  their  repayment. 

In  the  matter  of  the  investment  of  svirplus  funds,  great  oonsidera- 
tion  should  be  given  to  the  advice  of  the  Treasurer  for  the  reason 
that  he  is  responsible  for  the  safekeeping  of  the  money  and  this 
responsibility  should  not  be  taken  away  from  hlra  without  good  reason. 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot  Board  of  Supervisors 
cct  Mayor 
cet  Treasvirey 


JJO»T 
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September  23,  1948 

Subject:  Clierry  Valley  Appropriation, 

Gentlemen: 

You  have  asked,    is   it  mandatory  that   an  appropriation 
of  |25,000  be  presently  made  for   the  purpose    of  continiilng 
work  on  the   Cherry  River  Project   of   the  'i-i.ter  Departr»nt   and 
if  it  is  necessary  to  make  appropriations  for  this  purpose 
in  the   future? 

OPIHION 

Under  the    itaker  Act,   pas:ed  by  the  63rd  Congress 
(September  3,   1913),   tho   United  States   granted   the    City 
certain  lands  and  rl<;iits-of-way  within  the  Yosomite 
National  Park  and  Stanislaiis   National  Forest.     These 
grants  are   to  be   used  for    the  purpose   of   developing  a 
water  supply  for  domestic  purposes,    as  well  as  making 
it  mandatoi»y  upon  tho   City  to  dsvelop  electric  energy, 

A  part  of  section  5  of  the  Raker  Act  reads  as  follows: 

**   -Yc  •»  That   the   construction  of  the  aforesaid 
works   shall  be  prosecuted  diligently,  and  no 
cessation  of  such  construction  shall  continue 
for  a  period  of   three  consecutive  years,   and 
in  the  event   that   the   Secretary  of  the   Interior 
shall  find  and   determine    that   there  has  not  been 
diligent  prosecution  of  the  work  or  of  some 
integral  and  essential  part  thereof,    or  that 
there  has  been  a  cessation  of   such  construction 
for  a  period   of   three   consecutive  years,    then 
he  may  declare  forfeited  all   rights   of  the 
gi*antee  herein  as   to   that  part   of  the  works 
not  constructed,  and  request  the  Attorney 
General,    on  behalf  of    the  United  States,    to 
coraoence   sviit  in  the    United  States  District 
Coxirt  for   the   Northern  District  of  California 
for   the  purpose   of  procuring  a   judgment   de- 
claring all   such  rights   to  that  part  of   the 
works  not   constructed   to  be   forfeited   to   the 
United  States,   and  upon  such  request  it  shall 
be   tho    duty  of   the   said  Attorney  General  to 
cause   to  be   commenced  and  prosecuted  to  a 
final   judgment  such  suit:  <J  •»," 
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In  the  Cherry  Valley,  which  lies  within  the  Stanislaus 
National  Forest,  the  City  paid  for  and  acquired  very  valuable 
water  richts,  the  development  of  which  was  considered  from  the 
inception  of  the  Hetch  Hetcliy  Project  as  constituting  part 
of  the  general  v;ater  and  power  supply  for  the  City  and  County 
of  San  Francisco. 

The  Hetch  Hetcliy  Project,  as  such,  is  far  from  corqileted 
to  its  ultimate  capacity.   In  the  event  the  City  were  to  dis- 
continue construction  for  a  period  of  three  consecutive  years, 
all  \indeveloped  portions  of  the  project  could,  xinder  certain 
conditions,  revert  to  the  Goverivraent  and  the  rights  of  the  City 
forfeited. 

In  view  of  the  fact  that  a  very  substantial  sum  of  money 
is  provided  for  vtnder  the  Flood  Control  A^t  of  1944  that  may 
be  used  toward  a  jxart  of  the  development  of  the  Cherry  Valley 
Project  and  that  during  the  80th  Congress  recently  concluded 
an  appropriation  of  ■^00,000  for  this  purpose  has  been  made  and 
allocated  to  the  Cherry  Valley  Project,  the  City  must  be  pre- 
pared to  properly  use  this  money  and  the  appropriation  sought 
before  yoiir  Board  is  necessary  for  a  continuation  of  the  work 
done  in  Cherry  Valley, 

The  City  may  hereafter  be  charged  by  the  Government  with 
failure  to  meet  the  intention  of  the  Raker  Act  unless  construction 
Is  diligently  prosecuted,  and  hence  it  is  apparent  that  the  ap- 
propriation sought  before  yo\ir  Board  should  be  authorized. 

It  is  my  opinion  that  it  v/ould  be  dangerous  to  discontinue 
construction  for  "three  consecutive  years"  or  any  portion  of 
this  period  and  the  City  should  be  in  a  position  to  show  that 
it  has  always  diligently  prosecuted  the  work  stated  in  the 
Raker  Act. 

I  therefore  conclude  that  the  appropriation  should  be 
made  for  the  pvirpose  of  protecting  the  interests  of  the  City 
in  Cherry  Valley  and  that  in  the  futxire  appropriations  should 
be  cade  annxxally  for  the  purpose  of  development  and  construction 
in  Cherry  Valley  and  in  probably  far  larger  araoxants  than  the 
sum  presently  sought, 

Respectfxilly  submitted, 

JOHIT  J,  0' TOOLE,  City  Attorney 

By  

DION  R.  HOLM 
Assistant  City  Attorney 


To* 

•  Board  of  Supervisors 


ixm 
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September  27,    1948 

SUBJECT:      FORMING  AN  ASSESSMENT  DISTiaCT  FOR   TliE   POTPOSE 

OF  MKETING   THE  COST   OF  COWSTimCTING  AND   IMPROVING 
THE    ISLAIS  CREl'JK  BRIDGE. 

Dear  Sirs: 

You  have  directed  to  ray  attention  that  there  Is  an  orulnance 
pending  before  the  Board  of  Supervisors  which  provides  for  a  certain 
amount  to  be  used  for  the  construction  of  tlie  bridge  over  Islals 
Creek  In  San  Francisco.  From  the  facts  v/hich  I  have  been  able  to 
gather,  Islals  Creek  is  a  brld{;e  which  actually  connects  two  por- 
tions of  Third  Street,  which  is  one  of  the  major  highways  In  San 
Francisco.   The  consti'uction  of  this  bridge  is  bein,-  partially 
financed  out  of  rjasollne  ta;c  funds  as  an  Improvement  to  a  major 
street  In  San  Francisco,   I  understand  that  Supervisor  Mancuso  has 
sup,<;ested  that  an  assessment  district  rai^ht  be  formed  whereby  the 
cost  of  installing  this  brld!j;e  v/ould  be  made  a  c'iarr;e  a/^ainst  the 
property  owners  benefited  by  Its  Installation,   I  further  understand 
that  Third  Street,  bein:;  a  major  street  in  the  City  of  San  Francisco, 
accoLiraodates  through  traffic  In  and  out  of  San  Francisco, 

OPINION 

A  bridge  Is  merely  a  portion  of  a  street  and  the  law  is 
so  well  settled  that  autliorlty  Is  not  needed  to  sustain  It.  that 
street  Improvements  can  only  be  made  a  charge  on  adjacent  property 
when  the  particular  property  is  benefited  by  the  Improvement,   There 
is  no  particular  property  benefited  by  the  Islals  Creek  bridge.   It 
has  been  part  of  a  main  thorouf-hfare  for  a  great  number  of  years  and 
the  construction  of  the  bridge  is  made  necessary  by  the  widening;  of 
the  adjacent  streets  to  meet  increased  traffic  conditions.   Islals 
Greek,  as  you  well  know,  is  a  body  of  water  tliat  extends  in  a  westerly 
direction  from  the  San  Francisco  Bay  Inland,  As ifer  as  the  creek 
itself  is  concerned,  it  is  used  mainly  as  a  docklnij  place  i'or  vessels 
carrying  Itimber  v/hich  is  discharged  on  each  side  of  tlio  creek.  There- 
fore, it  cannot  be  said  triat  tiie  buildin-;  of  a  bridge  would  be  of  any 
benefit  to  the  ov/ners  of  property  on  either  side  of  the  creek.  As  a 
matter  of  fact,  I  presTome  the  property  owners  would  be  far  better  off 
If  there  was  no  brld;:e  which  v/ould  hinder  v/at©r  traffic  in  and  out 
from  the  creek,  for  under  exlstin.j  conditions  and  when  the  bridr-e  is 
bein  used  boats  desiring;  to  enter  or  depart  from  the  creek  have  to 
wait  the  raising  or  oponln;;  of  the  bridge.  Therefore,  it  would  be 
very  difficult  for  the  :oard  of  Supervisors  to  make  a  flndln;;  that 
th'j  construction  of  the  bridge  was  of  any  benefit  to  anybody  owning 
property  along  the  banks  of  the  creek.  Under  these  conditions  it 
appears  to  me  tliat  the  expenditure  of  an  appropriation  from  the  gas 
tax  f\md  is  perfectly  proper  as  an  improvement  to  a  major  highway 
in  San  Francisco  for  It  woulc  be  almost  impossible  for  the  Board 
of  Supervisors  to  say  which  particular  piece  of  property  in  the 
city  was  benefiting  by  the  Improvement.  As  already  said,  the 
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property  alone  the  adjacent  banlcs  of  the  creek  la  not  benefited  and 
the  building  of  the  bridge  Is  one  of  those  impro vomont s  which  is 
for  the  cen  ral  benefit  of  San  I'rancisco  and  beln:_;  alonj:  a  major 
highway,  already  declared  such  by  the  Board  of  Supervisors  and  the 
State  Hi'hway  Department,  it  seoms  to  me  that  the  cost  of  repairing 
or  extending  the  bridge  is  a  proper  tax  ai;alnst  the  gas  funds,  and 
unless  your  3o8u:*d  could  find  t^iat  t>iere  is  property  v;hlch  is  par- 
ticularly benefited  and,  as  I  liave  said,  the  property  along  the 
banks  of  the  creek  is  not  partlcixlarly  benefited,  I  do  not  know 
on  what  particular  property  along  tho  croek  you  could  levy  an 
assessment*  At  the  present  time  most  of  this  property  is  covered 
by  an  assessment  district  which  Viras  organized  many  years  ago  for  the 
piirpose  of  improving  all  the  property  in  the  district.  This  linprove- 
ment  did  not  Include  the  building  of  tho  bridge  on  Tliird  Street  for 
the  reason  that  it  was  already  In  existence  and,  in  all  probability, 
the  continuation  of  tho  bridge  would  not  ixave  been  of  any  benefit 
to  the  district.  You  are,  therefore,  advised  triat  in  my  opinion 
the  payment  of  tho  axiount  requested  in  the  ordinance  for  tlie  pur- 
pose oi'  widening  and  repairing  the  Islals  Crook  Bridge  is  a  proper 
charge  against  the  gas  tax  fund  to  which  the  City  is  entitled. 

Respectfully  submitted. 


JOHN  J.  0»T  OLB 

City  Attorney. 


To:  Doard  of  Public  Works 

cc  to  Board  of  Supervisors 
to  The  Mayor 


I 


JJO'T 
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September  27,  1948 

SUBJECT:   APPLICABILITY  OF  PARKING  IffiTER  ORDINANCE  TO  VEHICLES 

EMPLOYED  IN  FEDERAL  GOVERNMENT  ACTIVITIES 

Dear  Sir: 

I  an  in  receipt  of  yotir  request  for  opinion  as  follows: 

"We  have  been  discussing  with  a  Field 
Representative,  Executive  Office  of  The 
President,  Bureau  of  the  Budget,  Washington 
D.C,  the  laatter  of  parking  space  around  the 
Federal  Building  at  Fulton  and  Leavenworth 
Streets,  where  parking  riieters  have  been 
installed. 

"It  is  the  contention  of  the  Federal  Govern- 
ment that  regardless  of  the  fact  that  meters 
are  in  place,  the  Government  may  ignore  them 
and  use  the  metered  parking  space  without 
paying  the  parking  meter  charge.   In  support 
of  this  contention,  tir,  J.  W,  Hupley,  Chief 
Field  Representative,  discusses  the  matter 
from  the  viewpoint  of  the  Federal  Government 
in  the  attached  communication  to  this  office, 

"Will  you  please  give  consideration  to  the 
contentions  raised  in  the  attached  letter, 
and  advise  me  as  to  the  city's  legal  rights 
in  the  matter," 

The  attached  corra.iunication  from  the  Chief  Field  Repre- 
sentative, Bxireau  of  the  Budget,  has  been  studied  in  formulating 
the  following  opinion, 

OPINION 

There  is  no  express  language  in  the  parking  meter  ordinance 
to  indicate  that  the  sovereign,  in  addition  to  the  citizens,  is 
meant  to  be  boiind  by  the  provisions  thereof.   In  conformity  with 
familiar  rules  of  statutory  construction,  the  enacting  government 
and  its  agencies  are  deemed  to  be  excluded  from  the  effect  of  such 
enactment.   (State  of  California  v.  U.S.,  297  U.S.  175;  C.J.  Kubach 
Go.  V.  McGuire,  199  Cal.  215;  Am.  Dig.  "Statutes,"  #233.)  A  fortiori, 
a  higher  sovereignty,  and  its  agencies  and  Instrumentalities,  would 
be  deemed  excluded  from  the  prohibitions  contained  in  the  ordinsuice. 
Hence,  and  Independent  of  any  question  of  encroachment  upon  suprem- 
acy, the  ordinance  should  be  construed  as  containing  no  prohibition 
against  Federal  agents  and  instjrumentalities,  actually  engaged  in 
Federal  business,  making  use  of  metered  parking  spaces  without  the 
necessity  of  depositing  parking  fees.  Such  would  be  so,  however. 
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oiily  in  instances  where  the  parking  is  necessary  or  appropriate  to 
the  functioning  of  the  Federal  governciental  activity  as  such, 
for  the  presumption  of  exclusion  is  applied  only  so  as  not  to 
iKpede  the  prero£iatives  oi"  the  sovereign. 

I*\irther,  it  is  clear  that  neither  the  state  nor  any  of 
its  political  \anits  have  any  power  to  tax  the  Federal  Government 
or  any  of  its  properties  or  activities,   (McCulloch  v,  Maryland, 
4  Wheat,  316,)  Assuming  that  the  ordinance  in  question  prescribed 
a  license  fee  rather  than  a  tax,  the  question  squarely  presented 
is  whether  such  fee  nay  be  exacted  against  agents  and  instrumental- 
ities of  the  Federal  Government  while  actually  engaged  or  used  in 
governmental  activities. 

The  Federal  Constitution  provides  that  its  provisions, 
and  the  laws  of  the  United  States  made  in  pursuance  thereof,  "shall 
be  the  supreme  law  of  the  land."   (Article  VI,)  While  within  its 
own  sphere  the  state  has  police  powers  of  wide  scope,  it  cannot 
in  the  exercise  thereof  encroach  upon  the  supreme  powers  of  the 
Federal  government  with  regard  to  rights  granted  or  secured  thereto 
by  the  Constitution.   (New  Orleans  Gas  Co,  v,  Louisiana  Light  Co., 
115  U.S.  650,  at  661-662.)  The  state  is  not  only  prohibited  from 
directly  interfering  with  the  activity  Itself,  but  also  from 
InQDOsing  conditions  upon  the  employment  of  any  appropriate  means  of 
execution  which  the  general  government  may  choose  to  carry  into 
effect  its  granted  pov/ers.   (McCulloch  vs.  Maj?yland,  supra.) 

Since  it  is  manifest  that  the  use  of  automobiles  by  the 
Federal  Goverruaent  is  a  modern  and  appropriate  means  of  carrying 
into  execution  portions  of  its  supreme  powers,  such  use  is  cloaked 
with  the  same  protection  from  state  interference  tlipov/n  about  the 
primary  activities  the  execution  of  which  is  facilitated  by  the 
employirient  of  those  automobiles.   The  need  to  park  those  automobiles 
is  a  necessary  corollary  to  the  use  thereof,  and  while  parking 
space  is  available  and  open,  persons  engaged  in  the  actual  business 
of  the  Federal  Government,  for  and  on  behalf  thereof,  could  not  be 
held  for  a  parking  charge,  Xlhan   such  parking  becomes  necessary  or 
appropriate  to  the  execution  of  the  constitutional  powers  of  the 
Federal  Government,  a  charge  or  fee  therefor  would  necessarily  be 
a  condition  to  the  right  to  take  such  appropriate  step  in  effecting 
the  end  of  the  powers.   The  same  reasoning  applies  regardless  of  the 
ownership  of  the  vehicle  so  aaed  --  be  it  owned  by  the  Federal  govern- 
ment or  the  individual  agent  of  the  goverioment  —  so  lon^  as  the 
Federal  mission  involves  the  need  for  parking.  The   ordinance  also 
provides  for  possible  imprisonment  for  failure  to  pay  parking  charges, 
and  such  in^jrisonment  of  a  Federal  agent  would  clearly  encroach 
upon  the  expeditious  transaction  of  the  governmental  business  being 
transacted  by  him  at  the  time  of  a  violation. 

The  result  of  the  foregoing,  and  the  purport  of  this 
opinion,  is  not  to  immunise  from  the  effect  of  the  ordinance  all 
Federal  employees  or  agents  driving  privately  owned  automobiles. 
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but  will  have  application  only  in  inatmicea  where,  in  the  transaction 
of  a  particular  Federal  assignment  by  use  of  a  motor  vehicle, 
parking  becomes  necessary.   It  is  not  enougla  that  tho  vohiclo  be 
operated  by  a  Federal  employee,  but  it  must  be  used  in  and  for  a 
governmental  activity.   It  is  the  vehicle  itself  which  must  be,  in 
effect,  in  tlie  employ,  and  used  for  tlie  purposes  of  the  Government, 
even  though  privately  owned,  and  the  mere  fact  of  Federal  engjloyment 
of  the  owner-operator  will  not  suffice. 

Opinion  ia  expressly  reserved  on  the  issue  of  whether. 
In  a  particular  area,  a  coxnprehensive  and  absolute  prohibition 
against  parking  in  general  might  be  enforceable  against  Federal 
agents  acting  in  the  coiirse  of  tixeir  employment  and  duties;  but,  so 
long  as  parking  is  permitted,  the  right  of  Federal  agents,  acting  in 
the  performance  of  their  duties,  to  park  in  an  unoccupied  area 
cannot  be  conditioned  upon  payment  of  a  charge,  and  you  are  accoi'dlng- 
ly  so  advised, 

Hespeotfully  submitted. 


City  Attorney 


To:  Chief  Administrative  Officer 


^/f 


o 

September  28,  1948 


SUBJECT:      REFUSAL  OF   DEPARTIvTENT   OR   EiMPLOYEE 

TO  PROVIDE  LICENSE  APPLICAT]  ON  FORMS ; 
BOARD   OF   PERMIT  APPEAI^  ;    PEDDLER'S   PT^RMIT« 


Gentlemen t 

This  office  is  in  receipt  of  your  request  for  an 
opinion  aa  follows  t 


REQUEST 

"The  Board  of  Permit  Appeals  request  an 
opinion  relative  to  the  following:   'An  Applica- 
tion for  a  peddler's  license  or  permit,  was  re- 
fused an  application  form  by  the  Police  Dept., 
for  the  permit  or  license  soutjht.' 

"QITPSTION   Is  the  refusal  to  grant  an 
application  form  tantamount  to  a  denial  of  the 
license  or  permit? 

"Can  the  Board  of  Permit  Appeals  accept  an 
Appeal  from  the  denial  of  the  application  hear  the 
matter  and  render  a  decision?" 


0  P  I  W  I  0  N 

It  is  the  duty  of  the  employees  and  officers  of  all 
city  and  county  departroents,  boards  and  commissions  to  give 
applicants  written  applications  for  permits  or  licenses  when 
requested,  provided  that  an  application  form  has  been  prepared 
for  such  permits  or  licenses.   If  an  employee  or  officer  refuses 
upon  demand  to  give  an  application  form  to  an  applicant,  it  is 
then  the  duty  of  the  applicant  to  write  a  letter  to  the  department, 
board  or  commission  involved,  applying  for  a  permit  or  license, 
as  the  case  may  be.   This  letter,  under  the  circumstances,  has 
the  effect  and  takes  the  place  of  the  usual  written  application 
form.    (Newhall  v.  Industrial  Accid.  Com'n,  57  Gal.  App.  115.) 
If  the  department,  board  or  commlsi  on  fails  to  act  upon  an 
application  within  a  reasonable  length  of  time,  an  applicant  may 
then  take  an  appeal  to  the  Board  of  Permit  Appeals  under  Section 
39  of  the  Charter  upon  the  theory  that  the  application  has  been 
denied,  since  a  refusal  to  act  is  tantamoiuit  to  a  denial  of  an 
application.   In  such  a  case,  it  is  the  duty,  of  course,  of  the 
Board  of  Permit  Appeals  to  accept  the  appeal  and  to  proceed  as 
though  an  application  had  been  regularly  denied. 
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Incldentally,  It  is  the  obligation  of  all  employees  and 
officers  of  the  City  and  County  Qovernment  to  give  applioanta, 
without  (^eatlon,  written  application  forma,  when  such  forms 
have  been  provided.   If  they  fail  to  do  so,  they  are  remiss  in 
their  duty.   It  is  furthermore  the  obligation  of  all  departments, 
boards  and  oommissions  to  act  upon  applications  within  a  reasonable 
length  of  time. 

In  direct  answer  to  your  ovirrent  problem,  please  be  advised 
that  anapplioant  for  a  peddler's  permit,  under  section  1,  Article 
1,  Part  III  of  the  San  Franciaoo  Municipal  Code,  who  has  been  re- 
fused an  application  form,  should  write  a  letter  directly  to  the 
Police  Department  in  care  of  the  Police  Chief  requesting  the 
issuance  of  t  he  permit* 

Please  note  that  the  applicant  should  not  ask  for  an  applioa> 
tlon  form,  but  ehovild  ask  for  the  permit. 

In  the  event  that  the  letter-application  is  neither  denied 
or  granted  within  fifteen  (15)  days,  which  time  I  deem  to  be 
reasonable,  the  applicant  may  take  an  appeal  to  the  Board  of 
Permit  Appeals  in  the  usual  course,  since  failure  to  act  is 
tantamount  to  a  refusal* 

Respectfvilly  submitted. 


CITY  ATTORiJEY. 


TOt      THE  BOARD  OF   PPJRMIT  APPEAI^ 

250  City  Hall,  San  Francisco  2 
Attentioni  Mr.  Thomas  W.  McCarthy,  Sec'y. 


/ 


October  1,    1940 


S9BJEC  Tt      UJli  OF  3TR7i£T 


,  1947, 


Poar  Sir: 


I  om  in  receipt  or  your  request  for  opinion  as  follows : 

"lliia  office  would  appreciate  re  el  vine  a 
writ  ten  opinion  from  you  concornlni;  the  follow- 
ing query! 


"Is  it  loyally  possible  to  use 
$B2,850,000  Sti'oet  Iraprovoiaont  Ooru.w 


from 
.^vl,    19-_V, 
to  pay  the  cost;  of  removin:.  useless  polos  and 
aiscellonoous  street  si-na,  located  on  various 
street  coi'ners,  that  servo  no  benci'icial  purpose, 
and  for  the  I'uture  erection  of  polos  and  street 
signs  of  a  standardized  pattei'n? 

"Early  receipt  of  your  opinion  will  be  greatly 
appreciated," 


JJndmr  ^hm   resolution  of  intention  (1947,  Ho,  0720)  and 
the  oi      ?G    (1947,  No,  4009)  authorizin ,  submission  of  tlie  street 
iinprov,.,.^-.^  tonde  proposition  t>o  the  electorate,  the  broad  (reneral 
p  ipoae  of  iacurrin:;  such  bonded  indebtedness  is  expressed  to  be 
the  "improveinent"  of  the  streets,  M^'^iways  and  public  ways  of  the 
city  and  <>rainty. 


In  Vandall  v. 


i'.;<uiiii 


x.  i  )  J  v>  V o 


,  40  Cal,  83,  the 
used  in  a  certif- 


court  -  in  consider  in;;  tl.v. 

icate  of  incorporation  with  respect  to  tho  power  to  improve  real 

estate  -  Baid  the  followlni',: 

"  ••«••  "Worcester  defines  tlie  word 
•improve'  to  uoan,  »to  maJce  rood  use  of; 
to  employ  advanta^^eously;  to  increase,  ax»e» 
ment  or  en}\ance,  a.s  to  t'mt  which  is  evil;" 
while  .vebster  defines  it  'to  moke  better;  to 
advance  in  value;  to  use  or  c  -  ^  '*T'  to  i;^ood 
purpose;  to  make  productive;      vn   to 
profitable  account;  to  use  for  advffnia;:e . » 


0fi 

rjsr      4.1     ^^'  '^'^^H  *^^-  'ACO.V.         ;d,    17  Gal.    (2) 

bOQ,   tlio   c_.,.  .    -  ^,.  consider!..     .....     .....rd.ix:  o  ......_  .n   ^^ 

connection  with  the  city  transit  ayatoa  -  dccl..:  xg  buu- 

atitutlon  or  any  means  o£   troneportatlon  for  a  decayed  or  outmoded 

adona  nov/  in  plucc"  would  bo  witjiin  the  mirvlew  ol  that  teiin.  The 

court  In  l^umns^  Kfj44__Co,_j!>  _ooth,  125  r-'ad.  (2)  660,  stated  that 

In  its  oroadost  aonse  th©  tc/ia  '*'  Irjprovei/ionts"  was  all-incliiaivo, 

and  ©iabracod  "any  advance  in  the  art," 

a^n  4.U  ^  -.^-^^-^.Xf„1?_ClossCo»,  23  .■■od.  (2) 

i»*U0   zne   c„..- ,.  ^,...  ......  ^>....   ^..._,.  ovo^  lio  mean  a  c)iari~«  so  as  to 

olTect  a  better-  porrormaiio©  of  t'le  piirpoaos  for  which  the  aubjoct 
matt©:-  V7afl  ori-iimilly  intended.  In  dlscusEin,:  the  -.uoaning  of 

Improve"  in  on  ordinance  rel-  ' *-  to  improvim;  a  ai  ©walk,  th« 
court  in  Oocke  y.  ataeblor-  &-.  ..    lanu,  132  3. v..  157,  atated  that 
tho  word  meant  ^to  make  better"  or  "'^to  increase  the  value  or  rood 
qualities  of," 

^":   n?°  authority  of  th©  fore:;oinr.  Judicial  interoretationa 
of  tho  Y/ord  "laiprove",  .>n  » lBiprovG:nent"  of  blio  s  troeta,  hi*  hwaya  and 
public  ^5faye  -  within  tixe  acope  of  possible  expenditures  fi-om  l/ic 
rund  in  question  -  would  encompass  any  reaoval,  alteration  or  con- 
struction in,  upon  or  over  the  streets  and  ways  which  would  increase 
tl»-valuG  or  facllltato  tlio   use  of  such  streets  as  iscdia  for  the 

•Q   of  traffic,  both  vo}iiculai»  and  pedestrianj  such  r>urpos©  of 
.  -  i.c  or  travel  bcin.'  tho  priijiary  reason  for  the  creation  and 
ualntalninG  of  public  streets,   (4  McQuillan,  Hunicipal  Oorporations 
(2nd  ^.d.,  tev,)  10)   The  fact  tliat  such  work  laay  b«  done  in  or  upon 
the  sidewalks  do  .-s  not  cotapel  a  contr;       luaion,  for  it  is  held 
in  Karini  v.  Graham,  j7   Cal.  150,  tha       .idowalks"  of  a  public 
street  of  a  city  are  parts  of  tho  ^street", 

Rojaoval  of  poles  and  street  sl-ns  which  aro  useless  and 
•orve  no  beneficial  purpose  would  be  an  iiam-ov62.i«nt  of  the  public 
streets  '  -   -©  sucii  renoval  would  el5  '   o  definite  obstriactions 
to  more      .te  and  convenient  travel,  ...._  tho  orectiou  of  such 
standardized  polos  and  street  si^ns  as  would  operate  to  the  advon- 
tai;o  of  tliA  traveling:  public  would  likewise  ar^kuuice  the  "travel 
value"  of  ths  streets,  imd  thue  be  an  Imyi'ovoMcnt. 

m  view  oj.  tho  fore     ,  you  aro  advised  that  the  fund  in 
question  may  ue  used  for  tno  ;,   ,jea  onumeratod  in  vour  request 
ior  opinion. 

Roapsctfully  submitted, 

Jv  -J^  J.  Ot'rrA.rj' 
City  Attorney 

To  J  Board  of  Supervisors 

At  cent  Mr,  John  R.  McGrath 


■gPB_ 


CO  to  Tlio  Mayor 


Ootob«r  18»  1948 


SUBJEOTl      RIOilT  TO  EXf^lCtflrB  OH  JUDOMBWT  AOADiar   THB  CITY  AHD 
COUKTY  (Judcpaont  of  Dion  R.  Holm). 

Timx  Sirss 

Z  am  In  iHioeipt  of  your  l«ttor  whsreln  you  i^equsat  tho  follovlns 
Infomatlont 

"(1)  Is  th«  Oity  and  County  of  San  Franciaoo  required  to 
pay  the  jud@BMit  rendered  against  tbe  City  and  County  and 
in  faTor  of  Dion  R*  Holm»  Speoial  Counsel^  Water  3ervioeT 

*(8)  Can  Mr.  Hola  execute  on  hie  jud^aent  against  the 
Oity  and  County  of  S«n  Francisco  without  any  action  on 
the  part  of  tbe  Board  of  Supervlsorsi!" 

5  F  i  H  I  0  H 

Before  we  go  into  the  law  on  the  ease,  we  should  possibly  under* 
stand  fully  the  facts  which  pertain  to  this  particular  litigation* 
It  dates  back  to  a  day  when  the  City  and  County  acquired  the  pro« 
perties  of  the  Spring  Valley  Water  Company  and  proceeded  to  utilise 
th«B  for  A  uunioipal  watw  supply* 

Cue  of  the  pavers  vested  in  the  Board  of  Public  Works  under  the 
eld  Charter  was  the  right  to  z>egulate  the  operation  of  all  muni- 
cipally-owned utilities  in  accordance  with  such  ordinances  as  the 
Board  of  Supervisors  might  enact*  ytpoa.  the  acquisition  of  the  pro- 
pozzies  of  the  Spring  Valley  Water  Company,  it  became  the  duty  of  the 
Board  of  Supervisors  to  «iaot  an  ordinance  providing  for  the  msnner 
in  which  this  i»rtioular  utility  should  be  operated*  The  Board,  by 
Ordinance  No*  8691,  set  up  a  ocnplete  scheme  for  the  operation  of  the 
properties  acquired  from  the  Spring  Valley  Water  Compeiny*  Section 
10  of  said  Ox^dinanoe  No*  8691  read  as  follows  t 

"The  Oity  Attorney  shall  be  the  legal  adviser  of  the 
Department  and  shall  render  such  legal  seirvices  as  the 
Board  of  Public  Works,  or  the  head  of  the  Department,  may 
deem  necessary  and  shall  prosecute  and  defend  all  actions 
and  proceedings  affecting  or  involving  the  Water  Department* 
He  shall,  iriiwi  necessary,  up<m  title  request  of  the  Board  of 
Public  Works,  appoint  and  detail  one  or  asDre  attorneys  to 
perfoxtt  the  duties  herein  speelfied  and  the  compensation 
of  said  attorneys  so  detailed  shall  be  approved  by  the 
Board  of  Public  Worics  and  fixed  by  the  Board  of  Supervisors 
and  shall  be  paid  by  the  Board  of  Public  Works  from  the 
revMues  of  the  Water  Department  as  an  operating  expense** 

Thereafter,  the  Board  of  Supervisors,  on  March  17,  1950,  adopted 
Resolution  No*  S8  200,  approving  the  appointm^it  by  the  City  Attorney 
of  Di(m  R*  Holm,  as  Special  Counsel  for  the  Water  Department,  and 
reoSBwended  the  payment  of  a  salary  of  f  12, 000*00  per  year,  payable 
in  equal  monthly  installment e* 


Upon  aald  resolution  becoming  effective,   Mr.   Uolm  aasuiMd  the 
duties  as  Chief  Counsel  for  tlie  Viiater  pepartaient  at  a  salary  of 
$12,000,00  per   year  and  continued  to  receive   said  salary  until   June 
90,    1932.     At  that   tloie,   the   new  Ciiartar  liavlnc  becoma  effective, 
the    ^Mbllc   Utilities   Go^nmlsslon  :iad   jurisdiction  over  all  utilities. 
Including  the  San  i>'raiiclsco  Water  Department,   and  In  the  budget 
which  became  effective   on  July  1,    1932,   saw  fit  to  fix  .ir.   llolia*s 
salary  at  ^10,000.00  a  year,   not  wit  hat  and  In^:  the   fact   that  the  new 
Charter  provided; 

"If  any  co>2^>on8atlon  paid  on  January  X,   1931,    is   higher 
than  tiiO  current  compensation  fixed  as  provided  In 
this   section  for  such  position  or   Incuirtbent,   said  com- 
pensation shall  be  continued  to  the    Incumbent   of  such 
position  as   long  as  he  legally  holds  such  position*" 

Wr,   Holm  continued   to  occupy  the    position  as   Chief  Counsel   for 
the  tfater  Departnient  frora  thie  date   of  his  appointment  to   July  1,    1946, 
at  a  salary  of  ^10,000.00  per  year,   which  was  $2,000.00  per  year 
lower  than  the  salary  fixed  when  hs  received  the  appointment  and  which 
lie  was   receiving  on  January  1,    1931. 

On  Au/just  2B,    1046,   Mr.   Holm  filed  with  the  Controller  a  claim 
in  the  s\un  of  (26,691.00  as  a  difference   in  the   salary  which  liO 
received  on  the  off  active  date   of  the  new  Ci^iarter  and  which  he  was 
paid  from  that  date  until  the  date   of  filing  the  claim.      The  claim 
was  disallowed  and  In  due  course  wc,   xiolm  commenced  suit   in  the 
Superior  Court  to  recover  ths  amount   of  his   claim.     The  City  Attorney 
advised  the   i^ublio  Utilities  CcnnmisQlon  that  he  would  prefer  that  the 
Commission  obtain  special  and   Independent  counsel  to  represent   it 
in  tbs   litigation.     Tula   the  Comraisaion  did  and  appointed    .larshall 
£.   I,eahy  to  act  as   its  counsel  In  tlie  whole   lltl^:atlon.     ;rr.    Holm 
was  represented  by  Messrs.  Ehrman,  White  and  KcAuliffe.     A  taxpayer 
intervened,  representing  the  taxpayers  and  objecting  to  the  payment   of 
Mr.   Holm's  claim*     The  case  was  tried  for  four  or  five  days  before 
Judg«  Schonfeld  and  J-^essrs.  Lrirman,   White  and   i'lOAuliffa  represented 
ifir.    Holm,   «lr.   Marsr^all  k.»   LQ&h^  represented  the  Commission,   and    iT. 
Edward  iieary  represented  as  an  intervening  taxpayer.     The  matter 
was  completely  briefed  by  all   Interested  counsel  and  a   judgment   of 
$26,718.50  was  awarded  in  favor  of  i.ir.    I^olm  and  against  the  City  and 
County. 

By  special  resolution  of  the   Public  Utilities  Commission,    tht 
City  Attorney  and   its  special  counsel  were  requested  not   to  take  any 
appeal  from  the   Judgment.     An  appeal  was,   however,   taken  by  the 
intervening  taxpayer  but  was  not  porfecteci  and  by  stipvilatlon  was 
finally  dismissed.      Therefore,   the   judgment   of  ,.;r.    liolm,    of  '^^6,718. 50, 
together  with  suci:i  interest  as   may  be  due  taereon,    is  now  due  to  ur. 
Holm. 

The  Controller  certified  to  the   Board  of  Supervisors   that  funds 
are  available  to  pay  thia   Judgment  and  therefore   the  only  questions 
to  be  determined  are  those  contained   in  your  Inquiry  above  set  forth. 
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In  your  letter  you  have  asked  two  questions: 

"(1)  l3  tho  City  and  County  of  iotm   Pra-ioiooo 
required  to  pay  the  Jud^ent  rendered  a^^alnst 
the  City  and  County  and  in  Tavor  of  Dion  )i» 
Holm,  tspeolal  CoiHisel,  l.'ater  Service, 

'*(2)  Can  Mr.  Holm  execute  on  his  Judi:aont  acainat 
the  City  and  County  of  Jan  li^anoisco  without  any 
action  on  the  part  of  the  Board  of  i3ui)ervi3or8.  ' 

i\nswering  your  first  question  be  advised  that  the  time  for 
appeal  af'-.alnst  this  judgir.ent  Jxaa  now  expired  and  on  the  express 
rocoiaaendation  of  the  Public  Utilities  Coaanisaionf  no  appeal  was 
taken  i'ron  thio   Jud^tient.  Therefore,  the  Jnd>.anent  is  valid  against 
tho  City  and  laay  be  enforced  under  cert&iri  conditions  by  an  execu- 
tion is»ii.od  ai^uiiist  tho  ^-^rojierty  of  tho  City  and  If  not  paid  as  the 
result  of  the  execution  it  must  be  paid  in  ten  aimual  installsionts 
as  provided  by  tho  Act  of  the  ] legislature  adopted  in  1901  and  found 
at  page  794  of  the  Statutes  of  that  year*    It  is  provided  by  this 
Act  that  it  shall  be  tho  duty  of  the  Hoard  of  Supervisors  or  otlier 
governing  body  of  the  cainlclpality  to  pay  ttio  anount  of  tho  jud£?ient 
in  i'ull  or  &x.   least  l/lOth  thoi'eof ,  and  tlie  balance  in  nine  equal 
installioenta  witli  interest  at  the  rate  of  7%  per  annum.  This  rseans 
that  the  payment  of  at  least  l/lOth  of  the  ajaoimt  of  the  Judt?non«  is 
mandatory  and  the  reraainini;  nine  installiasnts  with  7%   interest  must 
be  paid  at  tiie  rate  of  one  installnont  each  year,  'fhis  office  lias  had 
a  great  deal  of  experience  in  the  paying;  of  Judi^tonts  on  this 
installKwnt  plan  and   it  adds  practically  S8,ojo  to  the  anount  of  the 
JiLdgnent  over  a  period  of  ten  years,  smd  while  the  City  was  paying 
Judgments  recovered  for  back  tuxes,  ^"o  found  that  this  additional 
charge  was  rather  a  heavy  bxirden  upon  the  City,  Iherefore,  it  can 
be  definitely  said,  that  either  the  jud^xient  to  Ur,   Holm  isust  be 
paid  in  full  at  once  or  paid  in  installnents  over  a  period  of  ten 
years. 

Your  next  qviestion  is  as  to  whether  or  not  Kr,  Molri  can  execute 
on  his  judiy:iient.   Let  it  be  reneiabered  that  the  Controller  has 
certified  tJ-iat  the  funds  are  available  to  pay  this  JudgrsenU  and  in 
all  probability  a  laandate  would  lie  against  the  Board  to  approve  a 
deiaand  foi^  the  payiaent  of  the  judt?nent.  Ordinarily,  property  owned  by 
a  Eiunioipality  is  exeiupt  from  execution,  but  this  does  not  apply  in 
all  oases.   In  the  first  pldoe,  if  there  are  noniys  on  liand  which  are 
not  needed  for  otJxer  purposes,  3uc|i  moneys  nay  be  levied  upon, 
Wliilo  property  lainlcipally  owned  for  governmental  purposes  and  in 
awst  cases  for  proprietary  pux^posos  is  exempt  from  execution,  the 
ex4Mq}tion  does  not  in  all  cases  attach  to  the  incoioe  of  the  property. 
In  the  case  of  Kubaoh  vs.  City  of  Long  Beach,  8  C.  A.  (2d),  page  267, 
the  Court  distintiuisUes  between  tho  rit^t  to  execute  at:alnst  the 
property  of  a  municipality  and   attains t  the  inoooa  thereof.   In  this 
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porticulax'  case  It  rerused  to  ponolt  execution  at^alnat  property 
owned  by  tlie  Uity  In  Ita  govomiaantal  capacity  or  proprietajry 
capacity  and  used  for  water  department  purposes,  but  did  poriuit 
an  execution  atjainat  tho  r^jyaltioa  arisiziG  fi'oia  a  sub-aurrace 
lease  or  tiio  water  department  properties,  althoujjh  tiae  property  ItselT 
was  actually  used  as  a  place  Tor  the  ^tora^^e  ol'  water.  I'ho  Court 
hold  that  aa  lont,  as  the  City  was  aixthorized  by  the  Constitution  o£ 
the  State  to  distribute  water  to  its  inhabitants,  property  used  in 
ttaat  regard  waa  not  subject  to  execution  for  the  reason  ti^at  the 
execution  vould  interx'ere  with  tlve  Oonstitutional  ri(;;hts  granted 
to  the  City,  but  that  this  exaiiqption  did  not  apply  to  tlie  incoioe  of 
the  property^  Undoubtedly  it  would  be  difficult  to  execute  against 
property  owned  by  the  City  in  ita  governniental  or  proprietary 
capacity  vinless  it  could  be  shown  that  these  properties  were  not 
nooosaaary  for  either  pvirpose,  but  there  is  no  question  in  my  mind 
tliat  the  inoooa  froE  nany  of  txie  properties  of  the  City,  especially 
Of  the  Water  Department,  which  are  rented  either  on  shares  or  on  a 
oaa2i  reo^ital  basis,  would  be  subject  to  execution  on  Mr.  Holm's 
judtjjpaent.   I  therefore  advise  that  I4r,  Holm  has  valid  judginent 
a^^aiiist  the  City  which  xaay  be  era'orced  on  the  inatallffient  plan  of 
lOjfe  per  year,  wtiioh,  as  I  have  said,  will  add  soBiething  over 
58^  to  tht*  principle  of  the  judgment  and  tiiat  if  the  Hoard  does  not 
aee  fit  to  laake  provision  for  the  payment  of  this  Judgtuent  th« 
revenues  received  frora  many  of  tlxo  yjroportles  ox"  the  City, 
especially  those  hold  in  a  proprietary  capacity,  would  be  subject 
to  execution  to  satisfy  the  jud^^ont, 

Hespeotfully  aubmitted. 


GTSY   ATTORlGiY 


To:  *  lix.uico   ^offiKittee,  Ik>ard  of  uSuporviaors 
The  iiuyor 


JJO«T 
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Oetobur  4,  1948 


mS&i&iXiLx 


r>«ar  -Atx 


im  884  OF     ..  UTIOW 


Z  oiiti  lu  r^cdlpt  ol'  your  r»que«t  for  oplnloxx  a«     folXovai 

"a  q>i«sti«»  Ima  lUPlftan  rt>Xatlv«  to  ucimlnltttoirlng 
to  th«  ialiu>r  siedlOAl  noods  of  wards  or  tho  Juv»nllo 
i^ourt  cossBxittod  to  th«  privat*  a^tmoios  or  .)«n 
I'ra.Moiaoo  as  a^^tfxorixod  in  paragraph  (b)  of 
Section  740  of  th«  v^lf«r«  and  ItuitXtutlorui  coda* 
Ucider  tha  pr  jTlslona  of     eoticm  084  of  the   .  alfaj^ 
and  Zzistitutlot^  ;^4«t  tlia  Jud^ja  oi'  th«  Juv^niX* 
Court  i^ta^^  upon  raoalYixic,  tha  lOPitten  raoontBUfrjatlon 
of  a  iit^'^'i^^'iod  p^faloiany  laaka  an  ordor  aul^iorls** 
Ing  p«rf<»;%}an.oa  of  naoaaaary  nadiottl«  suroloal  or 
dental  om^a^  -^^i^n  f^ixav^  la  ao  parant^  i^uardlaa  or 
paanaott  atftudl}i|^  In  loao  paroatla  aapabla  cn>  willing 
te  SMlfa  auoh  authorixatlocu     It  fraqucxitl?   iavalopa, 
]b»wi*r«r«     that  warda  eoL£uittoa  to  the  caro  oX'  private 
at;uzicias,  and  plaoad  by  th«im  in  fostor  honaa     and 
liiatlt.tioaay  a  ad  dlsQ>X«»  routine  isadioatlona  auoh  aa 
apa  ocmnou  to  thi>  ^^aalolaa  aoblnat  In  tha  awara^a 
hoi^io^  a«  g*«  aapirln^  nosa  drops,  aou^  ayrupa^ 
oata^artiosf   antit  the  Ilka  for  traatnsnt  of  h»adaohaaf 
\;q>aot  att^melif  oocsaoa  Iwad  oolds*  ate.,  wiiioh  ara 
oua^arao&ii»  to  adadnlstap  If  aaetlon  304  la  to  ba 
at;rlotly  obsarvad. 

".ilthou^li  it  la  not  to  bo  arguad  tlmt  tlio  a{^e>tu»iaa 
to  t^bosa  the  Juv(.»nile  Court  conaslta  its  wards  for  aara 
aitd  ^uparvlslMi  In  foster  hosoas  and  institutions  are 
not  standing  strictl;^  *'in  loco  parentis'*  undar  tha 
provialona  of  :^ctlon  334,   ti.a.a  <^partiasnt  baliavas 
t..at  aonaidarahle     Xntltude  in  coasaon  aansa  and 
fiopidinary  dlseration  tsiat  naooasarlly  be  Tn^m^t.  in  the 
•ganeiaa,  us  woll  aa  in  foster  pare;ntta  and  Inati  tut  ions, 
if  our  wards  are  to  rocolva  ^ood  overall  general  care 
MMMsaavtanita  with  the  spirit  ej4>3^esaad  and  inplled  in 
tbt  Vali^UPa  and  Inatitutione  Govto*     i^  are  of  the 
belief  that  absolute  ad^^eraxieo  to  &eotlon  884  in  minor 
phyaioul  lllnessas  is  not  laten^^d  for  aituaticma  aa 
dasoribed  abovo  ;iuad  it  will  be  appreolatad  if  we  saiy 
have  your  opinlcm  on  the  tsatter." 


3«oti<»i  004  of  tiio  <  oirare  and  Inati tut  ions  Code  iH^ovldes 
as  roUowai 

••See,  884.     Ijlnor  in  need  of  H»dioal«   oto..   oarc»     Qrdqy 
oX'  court:  i.l/^xt  of  puj-ent  or  ^^^uardl&n  not  IJUttlte^y 
Ittuuadver  it  app««ra  to  tl\«  Juvenile  court  tbAt  any  person 
«<mo«mlng  «tua&  a  petition  has  been  filed  In  said  oovirt 
alleging  that  said  person  oozoea  wltlxln  the  provision  of 
.ieotion  700  of  this  code,   is  in  need  oX*  casdicaly   surf^Aoal 
or  dental  care,   and  that  tkmro  is  no  parent «   guardian  or 
person  standing  in  looo  parentis  capable  or  willing  to 
authorize  resaedial  care  or   treatiaent  for  suoh  person,   the 
court,  upon  the  written  reooooaendation  of  a  quallx'ied 
physician,   and  after  due  notice  to  the  parent,  t^uarctlun  or 
pez>8on  standing  in  looo  parentis,   if  any,  isay  suUce  an  order 
aut^korislng  the  perfonaance  of     tiie  necessary  Riedical,   surgical 
or  dental  care  for  said  porscm*     Nothinij  in  tlxis  section, 
hoiMver,  sixall  be  construed  as  lii&itin^  tlie  ri^t  of  a  parent, 
guardian  or  person  standJUag  in  loco  parentis  in  providing  any 
medical  or  other  rai^iiedial  treatZi^^nt  recognised  or  por£j.tted 
under  ttim  laws  of  this  State." 

To  hold  tfiat  strict  adlierence  of  the  ^ibove  cited  section  is 
nec^aary  for  tiie  giving  of  an  aspirin,   coui^  ioediolne,   catA.artios 
and  the  right  for  trea^oant  o£  haadachea,  upset  stomach,   and  oocsaon 
colds,   would     lead  to  tlxo  unreasonable  result  oi:  obtaining  a  court 
order  for  such  adsslnlstratioaa*     It  is  a  general  rule  of  statutory 
construction  that  vfeere  an  adlierenoe  to  the  strict  letter  or  usiial 
taeaning  would  lead  to  an  absurdity  or  an  unz*eaaonablo  oonolvislon, 
the  gor^ral  intention  of  the  Legislature  will  control  the  strict 
letter  of   tlie  ::^tutute. 

An  Interpretation  sliould  be  applied  wtiloh  is     within  tha 
reason  and  spirit  of  tae  Statute  oi-  public  policy  which  aniisatea 
it.     In  view  of  the  x'ollowing  it  Is  my  opinion  that  U;e   Legislature 
nmvoT  intended  ti^t  tliis  section  would  be  applied  to  tlie  situations 
as  described  in  your  letter  but  tl^t  the  ssedical  care  oontoi:iplated  by 
the  ::>tatute  is  for  those  situations  that  re<j,uiro  txwatnwnt  or 
attention  of  pl^siclana  or  surgeons* 

As  noted  above,   this  opinion  la  directed  solely  to  tiiose 
aituatiais  lAxioh  require  xainor  ordinary  routine  iaedieatioxui.     I  would 
8Ui!r,^03t  in  closing  that  your  office  initiate  tlie  necessary  steps  to  a&iend 
aecticHi  084  of   the    ..elfare  and  Institutioxis  Uado  to  provide  for 
eaergeney  operations  or  treatiaent  upon  tiie  advice  of  a  qualified 
physician  or  surgeon  without  notice  to  parent,   guardlaia  or  person 
■tandiiig  in  looo  parentis  when  it  is  not  feasible  to  give  suoh  notice 
and  without  the  necessity  of  a  court  order  «^ere  tine     does  not  pex«lt 
the  obtaining  of  suoh  an  order* 

He^peotfully  subaitted. 


City  Attorney 
Tec  Cliief  Probation  orrioer 


^/^y 


Ootobor  14,   1940 


SUBJiJCTj   AI'FMCATION  OP 


CJUiiriABLii  OiiGAiilZA'UOli  TO  SOLICIT   i'TJHUS 
FOH  Mj-.fcOiiilfiaillPd 


D^ar  Sirs: 


Tollowa : 


I  ain  ill  reoelpt  o£  your  coi:inaxnlcutlun  which  reads  as 

"..©quest  iuis   boon  tiiade   to  the  lioaa'd  oi' 
3upervi3ora  by   tho  Uoreinuilty     alx'are  arxd 
Taxoayora  ii.3fJooiatlon   that  a  permit  be 
,  1   3al>i   orr;;Cii',tttion  to   solicit 

i aliipa   in  oaii  /rujiolaco  pursuant   to 

aiid  ill  coni'onaity  with  Joction  219  or  tho 
iveli'ar"   aiid   laatl  tut  ions  Cod©  ox    the   iitato 
oi'  Galix'uriiia, 


";^^»oction  b90  ot   aeq,   oi    tiie   j'ollce  Cod© 
reijulato  clxaritablu   tdolicitutioiia   ixi  tho 
City  and  Coianty  oi'  iian  FraTiCinco,   and  you 
aro  hereby  reapectfully  roqueatoU  to  advise 
tixis  ot'x'ioe  Vhetlier  t^ieau   stiotioii^   or  t:ie 
provisions  oi'   tho   Weirar»tj   arid  Institutions 
Code  are  controlling^." 

In  addition  to  the  above  you  iiavo  i'orwarded  to  i»e  two  letters 
rocoived  by  your  i^oard  rrom  tho  Ch  Ifaro  and  Taxpayers 

Aaaoclation,   one  undei*  date  o£  iiCi. .  .. -_;.^    >  -^.i  and  the  other  imder  date 
or  wotobei'  13th  of   tlxe  prescnit  year,  'ihey  both  refer  to   the   aeaaa 
siibjoct  and  tho   i:.GJieral  purport   oi:    tiie   Inquiry   is:   ohall   tiie  CocJtr«^iiity 
i.ulfaru  aiid  -Luxpayora  Aaaociution  bo  poriaittod  to   solicit  i^oiaborahips 
in  its  Aa^ioclation  I'or  tlte  purpose  of  carrylni:;  on  its  work  in  tlie 
City  and  County  of   ijan  Frii; .Cisco,      In  neither  ono  o-    t:  '      '  'ona 

addressed  to  youi*  ;:ioarii  ia  any  ixiiilcatioia  ^^ivoii  aa   to    >,^^      __-.,      are 

of  tho  work  wiiich  is  beini^  carried  on  by  tliia  Association,    tho   letters 
rei'errini^j  to   tiio  work  bein^^  rathei^  general  iu  cixaracter.      All  your 
eowBiunications,   with  tiie  exception  of   the  ono   addi-eaaot^   to  ne  by  your 
noard,    ax^e  herewith  retamed. 

0   P   I  I,-    I   0  N 


llie  fc.atter  or  youi^  inquiry  is  covered  hy  Article  9,   Chapter 
li  of   tiio   i^olloe   Code  insofar  as   it  is  one  of   local  regulation,   but   I  an 
of   tiie  opliiion  that  tlie  iitute  has   taiten  over  the  whole  field  of  pe^^lat- 
inj;,  these   charitable   appeals   and  .'ore   tiie  '       law  axid  not   the 

local  orditiance   ^^ovorns   tiiulr  opoi  --j^l,      'flie  •  ia   cared  for   in  tho 

>  elf  are  and  Institutions  Code   uiid  I  am  of  the  opirvlon  tliat  all  local 
ordlnaixcoa   can  do,    ia   add  to   tlio  proviaioiis   of   tiie  Code.      I'osaibly   tills 
is   all   tluit  our   local  ox-dinancea   do,    but   before  referrinij   to  txio   local 
ordinances,   the  provisions   of  the     elf  are   and  Institutloxia  Code  xoust  be 
followed,      oeotion  i^l9  of   tiie   .eljTaro   and  Institutions  Code  pi'ovidea   as 
follows : 


It: 


#8 


'*It  Is  unlawi'itl  iu  miy  ooDiity  to  make  any 
appeal  to  tlio  public  i'or  a  '  ^ 

soliciting  donationa   or   aui>  j    .      .,,   by 

protiotiiiti  aiiy  bazaar,   sale,   or  oxiiibitlon, 
or  by  aiiy  slidLlar  aoaua,   uailoaa    Uiu   ciiarlty 
la  riijjiatei'od  with  thu   oovinty  boai-d   or  public 
ivelTard  ox'  wittx  the  board  oi'  aupervisoi's. 

"Any  person,  ririii,   or  corporation  jnaklng  any  such 
xinlawi'ul  appeal  is  cuilty  oi    a  laisdeiuoonoi', 

"The  pi*ovision3  oi'  tiiia  section  shall  not  apply 
to  tho  solicitation  oi'  ^,irts,   contribiitioiis, 
or  donationa  Tor  rtJll^ilous  j,    or  Tor 

spaciric  peruoiial  aid  to  aii,  ..  ..;alar  ii;.ilvi» 
dual  or  individuala,  or  for  rieetlng,  ©xtraordin- 
ai*y  o-  "  ^     ^.cles  or       "      '    '  '  :         r.'    j   ±b  of 

tliu   ei3.->_       ,   oi."  j:iorj.  ^.  .      ," 

liy  i'ollowiiiij  ..-octioii  2;J0  provides: 

"Any  ciiarlty  laay  b©  rei;lsterod  with  the  county 
'  "   or  public  Kolfai'e  or,   ii"   tixort*   la  lio  such 

ixi  tiifc  county,   with  tii©      board  ox' 
supei'visora,  uj,»on  tlvlnLi  suoii  irn'omiation  in 
"■  ou   to  til  ; -iCt  oi"   I'^a  arfaii»a  as  riay  ba 

...jary  to  i  .-   the   board  properly   to 

inv©3tli;ate   the   chai'ity." 

'i'heroi'ore,  I  am  oi"  tlio  opinion  tiiat  bofore  any  porruit  could 
bo  olven  to  tiiis  Aaaoclation  to  solicit  i.iOiabersiiips,  tiie  iioard  should 
iiold  an  invoatic^atlon  aud  aacortalix  the   chorac'  laatlon 

and   to  what   extent   tho   ajuouiit  rucoived  by   the        _     -  be 

Hiude  applicable  to  charitable  work  in  himd.      I  have  irjade  inquiry  at 
the   Public  "oil*  are  Dep.     "        it  or   tho   Uity  vuia  County  oi'   Dmi  .  I'^nciaco 
and  liavu  ascortuinod  ti  j.ia  a^^ency  is  not  rot.^istei*od  witii  them  as 

a  charitable  agency  doin^  work  in  the  City  and  County  or  aan  i'Tanoiaco, 
Vhis   Inrorioation  Iiaa  not  btien  couple tely  cliocked  and   I   r-eooivod  it 
onJLy  ovt»r   t*ie   teleplione,      Uowever,    I  ar.  oi'   tiio  opinion  tixat  taoi'ore  any 
solicitation  is  perntittod  by  tills   a^joncy,   a  coripleto   investigation 
should  bf.  : \a.do  by  tho  •  ooMuiltloe  oi'  yo\ii»  .ourd  and  due   consider- 

ation ahoult  bii   t^iveu  o  ciiaructor  oi'   tiie  work  which  it  is 

perrorming,   tlio  ariount  of  ttie  subsci'lptiona  which  actually  go  to  that 
work  and  wiiat  uao   ia  i.aide   ox    tiio  bulaiice   ox'   the   aubacriptioixs. 
I   tliink  thia  la  pai'ticulariy  proper  by  reuaon  Ox    tho  provisions   of 
Article  9  of   tiie  Police  Oode  which  deals  with  aiiollai-  natters,    and 


^ 


your  Mttentiou  la  >yai»ticularly  called  to  subdivisions    (a),    (b) 
said    (c)   oi'  ot  '  591  Oi'   tlie   I'ollce   Code  una  o^   colully   to   Uio 

following,  la>-.  _._^  u  iii  aubdivialon  (d)  or  aaid  .joction  bjl  which 
requires  u  i'liAOiiCial  stuteiuunt  I'roui  tiio  applicant  sotting  i'oi'th 
tliu  i'ollowini_,  ittctaj 

"(1)  The  ariouiit   oi'   any  wat,o8,   xeoa,   cofisalasion, 
costs,   ey  j   oi'  ei.-.olut.ioiita   to  bo  ejv.po);idod  oi* 

paid  in  c  ,  >ioii  with  any   dolicitatioji  xor 

funda. 

(2)  H  statuidont  ox    ull  ivuida  reooived  and 
disb\u>sttd  by  said  applicant  during  tiiO 

c  iloudar  yeai'  next  iii  *>diatcly  preoodint,  the 
i'illiii^  Ox    aaid  apMlicaLion. 

(3)  All  i'.-juia   rucoivoa  oi-   collfectod  by  public 
solicitation  oi-  otiterwiijo   diiriiit  the   .a'aoedina 
calendar  year. 

(4)  ilio  purpose  a  i'or     wiiicii  the  ivmda   propoaod 
to  be   aolicited  aro   to  be  expeiided  to^^ether  v/ith 
a  budget  oi   aaid  appllcaiit  ior  tlie   CHlondar  year 
next  ii.iii.ediately  aucceedinij   tiie   date   ui"   daid 
application," 

I  believe   that  tlxese  conditions  are   aupplenental  to  tlie 
State  law  and  do  not  in  aiiy  way  InTrintie  on  tiie  proviaions   o£  the 
welTare  and  Institutions  Code  aiid  tixat  local  lob^slation  roay  j^o 
this  Tor  witliout   trespuaaiiit,  upon  the   .Ji'oviaions   ox    tho  Code, 
I   therei'oro   conclude   tliat  it  would  bo  advlaable   to  rex  or  tiiia 
application  to   tuo  vjhlof  o£  i'ollco  i'or  Inves titration  to  the   end 
that  youi^  ..oari  xiay  be  xulij   advijed  in  tiio  pra.'viaoa   und  cuik©   aure 
tiiat   tliia   institution  is  not  duplicatiui^  any  ox    u*^   work  done  by  our 
local  agencies* 

iiospectx'ully  subuiittod. 


CITY  A'i-i'OhMhY 


To:   Hoard  of  Supeirviaora 

CO  The  i-ayor 

JJu«T 


^  /^J^ 


October  22«  1948 

•ubjeoti     uat«fi  for  Ituolcipal  Uullway  i*equiM 
two-thlrds  vote  wiien  tex  auneys 
Are  used* 

i^ear  sir: 

The  Fublic  Utilities  Coxarali^slon  by  Ita  iteaolution 
So*  9510  huB  8\;ibi!iltted  to  you  a  schodule  or  z^ates   to  be  charged 
by  the  Munlclp;^!    vallw^y^  untl  under  Its  ueaolutlon  No«  9319 
ati^tea  the  date  upon  wlxich  the  Inoreaeea  In  farea  aluill  bo 
put  Into  exreot  will  be  jJoceniber  1,   1943*     ttlth  the  reaolutlona 
rererred  to  there  "r*^  .  a  report  from  the  Uaaafrer  of  Utllltlea 
Mnd  UanAft^r  of  the  Municipal  .lallwoy*   ^  ated  September  20,   19  '8, 
and  in  i^xhiblt  ^B"   or  this  atudy  lis  set  out  eatliaated  x^eaulta 
or  the  proposed  sH»venue  adju8tiaent»  aa^^umlii^r  the  new  rates  were 
to  GO  Into  elTeot  Xiecea&>er  1,  1948* 

You  have  aslced  the  followlx^  qw  sti<m} 

"Is  it  neceseiAry,   in  order  for  tlie  I3oard  of 
^\x^T^-\   -:  z  to  apiJTOve  tho  schodulo  contaiaed 
In  Sfc.:  .iolution  oi'  the   iHiblic  Utllltlea 

Ocnaelaaloaf   that  the   I^oard  adopt  fi  resolution 
by  a  two-thlrda  arflrmatlve  vote?" 

In  revlcwint^  tlw!  atu^y  of  Septoniber  20,  with  the 
new  fax^es  exTective  i^ececO^er  1  thei*«  would  be  an  ostimatcd 
•unolus  on  hand  at  the  close  of  tl^o  fincal  year  In  tbs  sum 
Of  |l«546«255.  The  latter  sum  Is  deduoe^  after  takinf:  Into 
oofttideratlon,  under  "  iecelpts***  two  lteiB8«  one  in  the  siea 
•f  #728,050  derived  l*roBi  Use  Tax  and  ;^1,776,705  derived 
rren  ad  valorem  tux. 

It  thus  appettrs  that  to  realise  the  sxirplus  of 
#1,546,233  ut  the  end  of  the  fiscal  year,   credit  v^ould  have 
to  be  given  to  receipts  realised  froa  ad     alorea  tax*     Honoe 
it  booosMS  evidMsk  that  the  10*cent  strai^jht  fare  does  not 
yield  suffieient  noney  to  pay  uU  expenses  of  every  kind 
and  natuz*e  incident  to  the  operatitm  and  naintemuice  of  the 
utllll7  without  resortlix;  to  the  tax  isoneys*     la  sliort,  the 
surplus  of  C^l,546,235  Iq  realised  wholly  fz^m  the  ad  valorem 
tax  item  under  "  ^coipts"  of   il#776,703. 

Under  the  fourth  paragraph  of  section  130  of  the 
Charter  the  following:  luncwai-O  is  xisedt 


"  «  «  «  provided  that,   shouia  the  carscdsalon 
■opo0e  a  schedule  oT  ratee,  chait^os  or  fares 
xjx-  ft  aid  utility  which  shall  not  produce  s\seh 
revexrUBj,   It  nny  do  so  with  the  ap^a'ovul  oi,   the 
bo«vd  of  auporviaorSf  by  a  two«ttJ.rds  vote 
Hn^d  it  shall  thereupon  be  lncunift>ent  to  provide 
by  UiX  levy  xor  the  additional  axaount  neeessaz^ 
to  neet  such  dericlt*'* 

iif3  It  has  been  illustrated  Trom  E:fijiblt  "B"  th*t 
the  sm^jilus  ia  dwclved  from  ttgcnoney  uid  without  the   tax  taongf 
there  wciilu  be  a  doriclt,   it  would  rosiuire  a  two-tlilrds  vote 
of  the  B«ird  of  ►iupervisors   to  approve  the  sohedulo  of  Tares 
•ubolttedl  by  the  Publio  Utilities  CeatEalsslon  under  its  Hesolu- 
Uon  Ho.  9319* 

Bospectfully  submitted, 

JOBS  <r.  OtTO0U:»  City  Attorney 


By 

£iBiijk.ij  ij<^ix\j  <t«i  i>/  Attorney 


Tot  Honorable  Daxi  Jallagher 
JtkMird  of  Supervisors 


DKH 


^^9^ 


October  27,   1948 

SUBJECT:      REENACTMENT   OP  A  OEHERAL  CHARTER  PROVISION  iVITHOUT  GliANOE 
DOES  NOT  REPEAL  BSf    IMPLICATION  A   PARTICULAR  PROVISION. 

aentlemen: 

A  question  haa  baea  raised  as  to  Proposition  K  on  the  ballot 
In  the  election  to  be  held  on  November  2,  1948,  and  you  have  requested 
an  opinion  respecting   It. 

proposition  K  proposes   to  amend  Section  11  of  the  Charter  by 
deleting  from  the  first  sentence  the  words   "municipal**  and  "Including 
municipal  court  Judges'*,  as   Indicated  by  double  parentheses,   as  follows i 

"Section  11.  Any  elective  ((municipal))  officer,  ((Including 
municipal  court  judges,))  and  any  member  of  the  civil  servlo* 
commission  or  public  utilities  commission  or  school  board  nay 
be  suspended  by  the  mayor  aiacl  removed  by  the  board  of  super- 
visors for  official  misconduct,  and  the  mayor  shall  appoint  a 
qualified  person  to  discbarge  the  duties  of  the  office  during 
the   period  of  suspension." 

The  remainder  of  Section  11  Is  set  forth  In  the  proposed  amend* 
ment  without  cliange. 

The  first  sentence  of  the  third  paragraph  of  this  section  la 
as  follows: 

"Any  appointee   of  the  mayor,   exclusive  of  civil  service  and 
public  utilities   commissioners,   and  members   of   the  school 
board,   ttiay  be  reaioved  by  the  mayor." 

This  sentence   is   not  changed  by  the  amendment. 

Attention  is  called  to  Section  61.1  of  the  Charter,   enacted 
in  1937,   relating  to  the   public  Yielfare  Department,  and  partio\-larly 
to  Sxibdlvision  4  of  this  section,  relating  to  removal   of  public  welfare 
commissioners  from  office.      This   svibdivision  is  as  follows: 

"Subdivision  4.     Members  of  the  commission  shall  be  subject 
to  removal  from  office  by  the  mayor  for  oatxse,  but   only  upon 
written  charges  made  and  signed  by  the  mayor,   copy  of  said 
cl^iarges  to  be  served  upon  the   offending  commissioner;   and 
said  charges  shall  be  heard  by  the  mayor  and  on  said  hearlns 
of  said  charges  the  said  commissionor  so  charged  shall  have 
the  opportunity  to  appear  and  to  be  heard." 

The  contention  is  made  that,    on  adoption  of  Proposition  K, 
an  implied  repeal  might  be  held  to  be  effected  of  subdivision  4   of 
Section  61.1  by  virtue   of  the  reenactment   of  the  unchanged  sentence   of 
Section  11  quoted  above* 


#8. 
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S«otlon  11  Is  a  gonoral   provision  on  tha  eubjeot  of  auspen- 
slon  and  removal   of   offloers.     Section  Gl.l   1»  a  particular  provision 
rolating  exolusivaly  to  the   Public  iValfare  Dapartmsnt  •     The  proposed 
aaeiidment   of  Section  11  relates  to  matters  not   in  any  way  connected 
with  the  sijbject  matter  of  Section  11.     The  nere  reenaotioaent  of  the 
remainder  of  the  tiuctioa  would  not  iiuve   the  effect   of  an  implied 
repeal  in  any  rospeot  of  flection  61.1* 

"Rex>eals  by  implication  are  not  favored.     A  statute  will 
not  be  construed  as  repealing  prior  acta  on  the  aame  subject 
in  the  abseoce  of  words  to  tliat  effeet  unless  there  is  an 
irree one liable  ropugnanoy  between  them  or  unless  the  new  law 
is  evidently  intended  to  supersede  all  prior  acts  relating 
to  the  le^'islAtion  and  to  c^xspriso  in  itself  tne   sole  and 
ooaplete   systeu  of  X9oislation  upon  the  subject •** 

'*It  seeutf  to  us  laanifest  by  re^-enaotlng  the  provision  in 
1931  it  was  never   intended  in  any  aianner  to  affect  the  pro- 
vision of   the  Dental  Act  requiring  its  socretax^  to  be  a 
member  of  the  board*" 

Boyd  v.   :;untin^ton,   215  Cal.   475,   481,   48S, 

The  reenaotment  of  the  unchanged  portions  of  Section  11  is 
not  to  be  deerasd  a  new  enaotuent,   but  to  be  a  continuation  of  the 
forsaer  one  as  to  all  such  provisions* 

'*An  exafflination  of  the  statute  ea;bracing  said  amendtoent  shows 
that   the  provisions  of  the  section  as   it  originally  road 
are  retained  and  re-er«cted  down  to  the  place  of  insertion 
of  said  araendaaent,  and  under  well-settled  principles   of 
statutory  Interpretation  njust  bo  held  to  liave  boon  continued 
in  force  with  wt:iatever  interpretation  the  courts  liad  thereto- 
fore placed  upon  the  scope  and  taeaning  thereof,   unless  the 
auenduoQb   itself  purports  to  work  a  change  In  tha   scope  and 
neaning  of  the  ternis   of  the  oriiilnal  section  as  thus   Judi- 
ciously interpreted*" 

blQdi^t»t   v*   Uui?urior   Court.    210  Cal,,    1,    12* 

See  also: 

Federoff  v.  Birks  Bros**  76  C.  A.  545,  348,  349* 

A  speoifio  statute  controls  a  general  one  and  a  general 
statute  will  not  repeal  a  specific  one  by  implication  unless  ths  intent 
to  do  so  is  clear* 
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"A  tpeciflo   stetuttt  upon  a   subject   controls   ovor  a 
gonoral  provision,    (feopla  v,   Koronoy,   sapra.)     And   'a 
general  statute  will  not  repeal  by   implication  a  former  on« 
wiiloii   ia  special  or  which  is   limited   in   its   application  un- 
less   triere   is  something   in  the   (general  law  that  makes    it 
uianifest  that   the   legislature  contemplated  and   intended  a 
repeal. »      (Boyd  v.    Huntin£jton,    215  Cal.   473,    402    (11  F,   2d 


533).) 


n 


Div,   of  Labor   Iatt  S:f  orcoir.ent   v.   I'oroney. 
2S  Cal.  2d,   "iU\   ZAS, ^ 


The  specific  procedure  In  Section  61.1  of  the   Charter 
providing  for  removal   of  the  menbora   of  the   Public  ;Yoirare  Commission 
for  cause  is  not   in  any  way  affected  nor  are  the  *:ayor's  powers   of 
removal  broadened  by  the  reenactmont   of  tiie  provisions   of  Section  11 
with  minor  deletions  as  proposed  in  Proposition  K. 

This  proposal  was   oric^inally  prepared  as  a  part  of  a  proposed 
general  charter  revision  program  and  not  as  a  separate  amendioent,  but 
the  proposition  is  clear  as   it   staiids,    its  purpose   is  good  and   it 
should  be  enacted.     We  appreciate  of   course  the  civic   interest   of  the 
alert,   patriotic  organization  which  presented  the  question  upon  which 
you  have  requested  our   opinion^ 

Respectfully  sxibmltted. 


CITY  ATTORi^EY 


To:   Board  of  Supervisors 

cci   Mayor 
Wp/f 


^/f.y 


October  28,  1948 


SUBJiiiCTi      R .'XHEATIOII  OOiiMISSlON j   Rh'VENUh'  TO  CITY  yHOti  (J0NCES3I0H  AT 

GT    OP"  InTION 

Gentlemen: 

I  ar»  In  receipt  of  your  coijasainloatlon  which  reads  aa 
followa : 

"As  you  know,    each  year  the  Recreation  Corajaloslon 
sponsors  a  series   or  i"ree  riidsuiaaex'  coxioerta, 
unier   the   dii'ection  oi    tho   oit;i:aund  Stera  Grove 
Music  Festival  Asjociation,      In  the  main,    these 
concerts   are  i'inanced  by  private   cojitributions 
ai'id  at   coiidiJerable  ey^poiiae   to  th«»  i:ilj.?ic  .'oatival 
Association, 

"For  tlie   convonie2ice  of  the   tliousands  who  attend  tlxea^ 
w««kly  coi^corts,   a  concessionaire,   uaxder  an  a^jroeiaont 
with  tho   ;;ecrefttlan  Coxruniasion,    is  periuittod  to 
operate   a  rerreshi^ient   staad,   ior  which  ho  pays 
10  per  cent  ox"  his  e;ros3  revenue, 

"Operation  costs  Tor  these  proi^rairis  iiave  steadily 
increased,  and  in  order  to  relieve  the  iiuaiicial 
burden  on  the  Association,  mad  to  insure  coxitinued 
hi^jla  quality,  the  sutS^estion  lias  been  uade  that 
perhaps  an  ordinance  ]nii;jat  be  drawn  VEhereby  the  con- 
cession revenue  could  be  asaif^ed  to  the  ^i^jjound 
Stern  Grove  i/iuaic  .  estival  Asaociai^ion, 

"Miijht  I  ask  tiiat  you  discuss  this  possibility  with 
fcir.   llO-.s,   and  ir  he   is   in  a^ireor.en  -  with  the 
auj^gestion  ppoparti  the  neoossary  ordinance." 

0  ?  I  «  I  0  N 

The  revonuo   to  the  City  and  Oounty  Troa  the   ooncesaiou  at 
Si^jiaund  Stern  Grove   cannot  as   such  be   assio^iij^j    triuisrerrod  or 
expended.      Under  Section  32  oi'   tho  Cartez'  all  laoneys  received  by  any 
orficer  or  eiaployee  oj.'  tlie  City  a!;d  Coiuity  aiiall  be  paid   to  tho 
oxTice  oi    the  'treasurer  oi   the  City  aiid  County  and  disbursei.ent  or  all 
such  i'unds   shall  be  loade  only  on  warrants   drawn  by  the  Controller. 
Under  .loctions  86  arid  SG   or   the  Cliarter  no  money  siiall  bo   ch'awn  x'i'ora 
the   xrea3'.j?y  nor  sxiall  any  oblit^ation  Tox'  tiia   expeiidxtiiro   oi'  any 
rioney  be   incuri-ed  except  in  pursuaiico  oi'  appropriations   or   transTars 
laade   as  provided  iix  tiie  Cliarter,     'x'ho  Controller  nust  oei'tify  tiiat 
there   is  u  surricieut  unencuUibered  balunce   in  a  x'und  that  xoay  loyally 


^ 


be  uaod  Tor  auch  proposed  expoiidit ore. 


'Ui  appropriation  oi'   the  rionaya  roi'errod  to  in  your 
letter  jaist  bo   oi»eated   by  oi'dlriiuice  beiuru   tiie  propoaed  expeiidi- 
t\a'Q   can  be  jiade*     Tlila  oma  be  accoupllahod  eithoi*  by  the  annual 
appropriation  ordinance  as   ijrovidwd  in    joction  72  or  the  Oharter 
or  by  suppleciental  appropriation  ordinance   as  provided  in 
Section  00  Oi'   the  Uiiartor,      in  the   event  a  si  pplc.aou.al 
approin>iation  ordinance  i3  doaired  you  ai^u  rorerred  to  the  xollow- 
iriii  q-ialiiicationo   aiid  proceduro  as   set  x'ux^th  ixi  ooctioii  uO  Oi" 
tlio  Giiartort 

" • . . . .reveuuoa  collected  or  acoruinc  f raa  any 

source   iii.xrl.nti,  any  aach  i'lacal  year,    iii  excess 
or   tiiU  eatiinated  revenue  i'ror.i  auoti  aourco   aa 
ahovm  by  the   annual  bud^^et  aiid  the   aupi'opriation 
ordinancu   Tor  sucii  I'iacal  year   .......  i:;ay  be 

ap propitiate  J  by  tiie  board  oi'  supei'viaoi'a  at    Liio 
laBt  iioetixic  oi    auch  board  in  atiy  K^onux,   by 
xaeans  or  an  ordinance  desitjaated  as  a  aupplenicntal 
appropriation  ordinance,   on  the  rocoi^unendation  oi' 
tiio  ciiiei"  adiiiniatruiiive  oii'icer,    or  any  board, 
cotasiiaaion  or  elective   aiTicer,   roapoctively,   and 
tiie   a,jproval  and  aubiiiaaion  by  trie  viajor  oi  a 
aupplG;..oiital  budoGt  oatijt-iato  oi*  request,    in  tiie 
sarao  ioajiner  and  8ubjeot    oo  the  auiuu   conditions, 
(•   -     ;t   tirr.a,    aa     tiovlded  in  thia   charter  i'or  tiio 
.;3ion  and  ap^i-oval  oi'  the  aiinual  budget  and 
tiio  a/yropriation  ordinance," 

It  is  iay  oplxilon,    tnorej-'oro,    tixat  rovenuea  received  Troiu 

the  concession  at  ^ligwtnd  Stern  Crovo  cannot  as  such  bo  assitinod, 

transroi'i'ed  or  expended  by  the  Iceoreation  vJoiiuaiasion,     The 

revenue  xX*ou  tlie  concession  cniflt  be  aucertaiiiud  and  doteruined 

and  bo  tiade   subject  oi  appr  opriation  ordinanco  borore  the  Eioney 

can  be  expended  Tor  any  piirpoae* 

ivespeoti'ully  subuitted. 


on-Y  ATioidlji-Y 


'Xo:  hocreation  Uojiiaisaion 


-=A/^7 


October  339,  1948 

Siibjaett  San  Uateo  Route  Ho.  40  May  be 
Abeindoiied;  Procedure, 

(jrentlezaent 

You  have  aaked  the  question  if  the  CooiDilsslon  has 
the  lecal  rl^ht  to  dlsoontlnua  street  railway  service  be- 
tween San  lYanoisco  and  San  Mateo  County* 

Faots  hereinafter  stated  are  well  known  to  the 
xoexabers  or  the  Coiar.iission  but  in  order  that  the  opinion 
may  be  understood  by  those  not  faniliar  with  the  facts, 
they  will  bo  recited  In  some   detail. 

OPIHIOH 

The  Mimicipal  Railway  operates  Houte  Ho.  40  between 
San  Francisco  and  the  City  of  San  Mateo  in  San  Mateo  County 
known  as  the  Ho.  40  Line.     It  is  ©pointed  along  Mission 
Street  to  the  San  Iteteo  County  line  and  then  fron  this  point 
to  Cypress  Lawn  Ceaetory  by  virtvie  of  a  franclilse  granted 
by  the  County  of  San  Mateo  to  the  City's  pi»edece8sors  in 
interest  prior  to  city  covei^aoents  being  forjaed  in  Daly  City 
and  Colma.     Thence  over  land  largely  onsnod  by  San  iWiicisco 
to  BiirllnGans •     I^om  Burlins»ia»  it  traverses  city  streets 
in  Burlinija«e  and  San  Mateo  and  has  as  its  terminal  a  place 
opposite  the  Soutiiem  Pacific  Station  in  the  City  of  San 
I&ateo. 

The  people  alon^-   tiie  course  of  the  No,  40  Line  are 
also  served  by  Pacific  Greyhound  system  of  buses  that  offers 
several  routes  reaching  all  coocrunltles  served  by  the  No,  40 
Line.     In  addition,   the   Southern  Pacific  Conpany  from  San 
Brimo  south  to  San  Hateo  conveys  passeni^ers  between  these 
tenaini  and  into  San  Francisco.     Anothar  privately-owned 
bxia  system  serves  all  comniunlties  from  South  San  Francis  co 
to  San  Uateo.     In  point  of  service,  tvtxa.  facts  submitted 
to  this  office,   the  Mvuiicipal  .iailway  is  the   slowest. 

Throughout  the  route  traversed  by  the  No.   40  Line 
in  San  filateo  County,  and  this  statemont  is  made  without 
unduly  prolonf^ing  this  opinion  by  notln/j  exceptions,   from 
Cypress  Lawn  Cemetery  to  Burlintiaae  Aven\xe  the  City  owns 
the  fee,   which  varies  In  width  from  a  mininum  of  30  feet 
to  a  maxiiaum  of  60  feet,     Along  the  route  are  enco^lntered 
publicly-owned  streets  and  hl^ihways,   and  the  City  has  ac- 
qxiired  the  rl.jiit  to  c  rose  these  from  the  various   townships 
in  which  the  streets  are  located. 

The  fee  to  the  land  described  and  the  franchises 
which  were  Issued  by  the  County  of  San  Mateo  to  operate  the 
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rallway  9Bve  conveyed  to  the  City  from  Market  Street  Railway 
Coapany  by  deed  dated  September  29,  1944.     ii  substantial  sua 
of  money  v/as  paid  for  th&  lands  and  aj^purtenancea  covering 
Hout«  No,  40.     On©  franchise  will  ejqplre  in  1950  and  tlie 
other  in  1952. 

Another  fact  brought  to  the  attention  of  this  office 
la  that  the  No,   40  Lino  dtirlne  *li®  last  fiscal  year  was 
operated  at  a  loss  of  vl23;,6o9.6dj   ox^  at  the  rate  of  -^340  per 
day.     i-e  ax'©  fxirther  advised  tlxat  the  losses  for  the  current 
fiscal  year  az*e  approsduately  the  saoe. 

Under  section  15^1  of  the  Charter,   this  Comnilsslon 
has  full  control  of  the  construction,  laanageoent,   supervision, 
maintenance,  extension,   operation  and  control  of  all  public 
utllltlco  owned  by  tho  City  and  County.     If  Lino  No.  40  were 
owned  by  a  private  coapany,  application  would  b e  made  to  the 
State  Public  Utilities  Coranlsslon  for  leave  to  abandon  It. 
Althourjb  the  Public  Utilities  Canal  salon  of  the  State  has  no 
authority  to  cancel  n  franchise   (Poople  v.   Nox»th»e stern  Pacific. 
20  Cal.  App.    (2d)  120,)the  teclmlcal  question  of  cancelliAG 
the  rronchlso  would  be  decided  by  the  Courts ^  (Citrg-  of  OaKland 
▼•  Key  SystoBi.   64  Cal.  App.    (2d)  427)  but  the  necessity  of  the 
line  would  be  detenalned  by  the  Commission. 

The  City  and  County  of  San  t^anclsco  has  never  submitted 
Itself  to  the   jurisdiction  of  the  State  Public  Utllitlos  Com- 
adssion  as  is  provided  for  in  Article  XII,   injection  23  of  the 
Constitution.     The  Charter  of  San  Francisco  was  ratified  by  the 
Legislature  and  is  thwefore  considered  with  the   sane  dignity 
as  any  statute  erected  by  the  State  liecislature,   and  the  Courts 
so  construe  our  Gliarter.     Section  132,1  of  tho   Charter  pro- 
vides that  when  mergor  of  the  San  I'rancis  co  l^tunlclpal  IlallisBy 
id.th  any  privately-owned  street  railway  system  is  effected, 
(ft  merger  has  been  accon^llahed  with  the  properties  of  the 
Market  Street  iiailway  and  ^^oute  No.  40  was  one  of  Uarket  Street's 
lines,)  no  line  of  street  railway  as  well  as  other  type  of 
conveyance  or  any  portions   thereof  shall  be  abandoned  ozcept 
upon  rocoonendation  by  the  Public  Utilities  Commission,   in 
writlns*  to  the  Board  of  Supervisors, 

Tho  oection  coes  on  to  provide  that  the  board  shall 
act  upon  tbB  reconnendation  within  thirty  days.     Tho  board 
conducts  a  public  hearing  and  if  the  reconnendation  is  dis- 
approved by  at  least  nine  votes,    the  Coanlasion  nay  not 
abandon  the  route.     There  is  an  esceptlon  in  this  section  that 
la  made  to  lines  that  have  been  operated  for  less  than  a  year. 

If  the   Cosnnlssion  shoiold  find  as  a  matter  of  fact 
that  the  sez»vlce  rendarod  by  the  No.  40  Line  is  largely  a 


-3- 


duplicat«  oervlcd  to  tbo  cotaaunities  benefited  and  finds 
to  be  a  fact  that  the  repressntationa  made  to  this  office 
that  a  loss  of  ;!ii340  a  day  Is  siiffered  by  the  City  in  the 
operation  of  tills  route,  you  would  be  Justified  le£;ally 
In  recomraendlng  to  the  Board  of  Supervisors  that  the  line 
be  abandoned. 

It  woxild  appear  to  ne  that  the  financial  loss 
ahoxild  be,   in  the  eyes  of  a  court,  a  very  potent  reason  for 
your  contexsplated  action,   eopeciully  vmon  It  j.s  co.i  .on 
knowledge  that  a  portion  of  the  operating  eacpenoes  of  the 
Municipal  Railway  is  currently  supplied  by  funds  realized 
froa  tuxes. 

The  franchises  are  silent  as  to  any  penalty  that 
may  be  Invoked  arjalnst  the  City  by  reason  of  abandoning  the 
route  la  question  and  there  does  not  appear  anything  In  the 
francliisos  froa  which  tho  law  coxxld  Inply  a  liability  a^'ainst 
the  City  In  tha  event  you  abandon  these  franchises  and  ceased 
operation.     Tho  only  loss  to  the   City  would  be  the  franchises 
themselves. 

A  proper  procedxire  would  be  to  notify  tho  Board 

of  Supervisors  of  the  tJounty  of  San  I^teo  und  tli©  Counoll- 

aen  of  the  City  of  San  Mateo  of  your  Intention  to  abandon 
Route   No.   40. 

Kespectfully  submitted. 


DIOfi  H.  EOLM 
Public   Jtllltles  Counsel 


Toi 

PUBLIC  UTILITIiS  COMMISSION 


mH 


^1^^ 


NoT«rab«r  \^   1948 

SUBJECTS     f  OLXCYUAKINO  POntt  GT  SB  BOMD  W  WKKVIfKin  aOneTIMl 
SXKOL£  ABUS-BODZED  yfS&l   FUBLK  WSnFASB  SKFAK'FilBfrF, 

You  tmv*  rttqvw«t«d  an  opinion  as  followat 

"WtMt  Auttiovlty^   if  «ny»  do««  tiM  Board  of  Suporrlsora  hav« 
wltri  r«8p«ot  to  d«t« rraiQlujj  policy  f«r  the  grantSne  of  rollaf 
by  Xtm  Publio  ielfara  Dopartcaont  to  ainglo  ablo->bodled  man?" 

0  t>   X  M  Jl  0  K 

Tha  autut^lty  of  tha  BoAird  of  Sapor visora  in  datartaialng  polloy 
aa  to  x*allaf  la  «;abaral  da;;>anda  on  auvoral  oonaidaratioua. 

yirit.   thfi  gra&tlns  of  rollsf  la  a  atata  affaij^p  a  aiattor  of 
atata-wlde  intoroatt  and  ia  not  a  atmXclpal  affair*     It  ia  thorafor« 
aubjoot  to  tUa  aoutroX  of  atate  lav  ao  far  aa  any  axlata  on  tiia  «abjaet« 

This   propoaltion  la  atntad  in  San  yru..'.claco  v»  v'olllaa^  216  Cal* 
107,  at  pa^aa  ISl  and  IttS  aa  follovat 

"Tha  duty  to  roilovo  ti»   lndl{*ant,   astabllabad  by  0tat# 
atiituta,    la  llkev<fJ«<«>  a  ?«ittor  of  stiite-vrida   intoraatj,    In 
w.  lot;  tli«  oity  and  county  of  San  i^enclsoo  la  ^ovamad  by 
txj9  gonoral  law,  and  acta  aa  a  county— an  agaat  of  the  atata* 
(see  County   of  Saoraaento  v.   {iDBs^rn,  53  Cal.App*  142   (164 

PacClS).)* 

"It  followa  t^jtt  no  Inosmc latent  provlalona   In  the  San  Pran> 
ele<  alclpal  cherter  eouXil  limit  the  p«rrora»nee  of  tUeae 

aow  .^   ^ucotiona*** 

The  City  and  County  of  San  Kranelaoo  la  thua  tba  a^^ent   of  the  State 
of  California  in  tbe  admlQlatr&tloA  of  relief*     Ttuneroaa  statutes  partlou- 
leriae  tiia  dutlaa  tiiua   iatpoaed   on  tua   city  tt^T^iL  county,      Powora  and  dutiaa 
in  tl>a  ^r^^ln^*  ixre  also  frequoatly  specific&lXj  Itupoaad  on  U«a  Board  of 
8  i-rvisora,     Sections  200  and  2600  and  part  of  Section  2606  of  the  Wel- 
fare and   inatittttlona  Code  are  latportai^  in  this  oonn«otlon  and  are  aa 
followat 

^2Ck;«    Indigent  alak  or  dopexulent  poort  County  boarda   of 
8upi»rviaora  nay  eare  f<^:   Taxaa.     Under  sueh  litnitatlona  and 
res triatlont  aa  are  ^i'eocrlbed  by  law,  and  in  addition  to 
Jxirlaciietion  and  po»«ra  otnarwiae  ecoi'erred,  the  boarda  of 
auperTiaora   in  aaeh  eeuAty  «ay  papovlde  for  U^  eare  end  main- 
tenanee  of  the  lndi0tiBfc  aiek  or  depeodent  x»oor  of  %t«e  county, 
and  for  that  purpeae  >aay  levy  the  neeeaeary  property  or  poll 
tajuia,   or  both." 

'^SSOO*  Persona  to  «hoa  duty  extends.  Kvery  eounty  and  every 
oity  and  county  ahall  relloTe  and  aupport  all   Incosipetent, 

kpoer.    Indigent  peraona  and  thoae  ineapaeitated  by  ac^,  dlaeajie, 
or  accident,   lavfulXy  reaident  U»re  in,  «^en  sueh  persons  Tm 
not  eupported  and  relieved  by  tiittir  reXativea  or  friends,   or 
by  their  own  «ieana,  txt  by  State  hoepltala  or  other  State  or 
private  instltutiona*" 


*|4i&06*  Sup«rv]ji<»'«  to  lnv»«tigftt«  x>«ll«f  appllcationa, 
•upcrTla*  raelplents  and  kaep  reeoirda  tiMiraof  t    t^riona 
ontitlad  to   Inapaet  racordat   Hic^bta  oi'  oltisana  to  raliaf 
Information.     Tha  board  of  auparvlaora  of  •rmrj  county  aa 
a  board,  or  by  aaawXttaa  or  dy  such  person  or  society  aa 
It    -ay  authorlaa,  afaall  luTaatlgato  arary  applloatlon  for 
raliaf  fro«  tha  funda  of  ttm  county,  ahall  auparviaa  by 
periodic  vlaltetlon  avary  parson  reoelvln^;  aueh  raliaf, 
aba  11  dariaa  va/s  and  laaana  taac  brio^int^  paraona  unabia  to 
■Blnt&ln  thamaalTaa  to  aalf-^aupport  and  ahall  kaap  full  and 
eo'.plete  z*«cc:a>da  of  sucl.   InTaatlgatlon,   aupt^rvlBlon,   relief, 
and  reLabllltatlen  aa  ef^all  be  preaorlbad  by  the  State 
Departnent  of  Social  Vielfara.** 

Second*  eosiea  the   Inquiry  aa  to  what  the  City  and  Count;,  and 
partieuTaTIytht  Board  of  Supervlaora,  IMU  done  In  the  determination  <t 
policy  in  the  adnlniatrutlon  of  theae  atate-wlde  dutlea* 

In  the  year  1W29,  by  Ortlinaiiee  ho*  8542,   (Journal  of  Board  of 
SuperTlaora  1929,   pa<'e  1<^S4}  the  !3aard  of  Supervlsora  e.^v  the  Cetmty 
Welfare  l>ep&r(.ment  certain  povera  oi   iuvealiti^tioa  to  bo  vxorclaed  on 
behair  of  the  Board* 

In  tm  year  1934,  by  ordinance  No.  19.07120  (BUI  816)  the 
&oaz>d  of  !>upervlaora  created  a  citlsen*a  Bmer^ct.cy  Relief  CoL'i,t>itt«e, 
to  be  appointed  by  the    .ay or.     Tde  Board  ohar^jed  thla  eeoalttee  vlth 
responalblllty  for  dlatrlbutlon  of  all  funda  «ade  available  for  the 
relief  of  t^ia  depaoaent  poor  of  the  City  and  County  and  of  thoae 
entitled  wno  were  coade  needy  by  reaaon  of  imeiivloyiaant  • 

In  the  year  1937,  tha  board  of  Suporvlaora  ordered  aubniltted  to 
tbe  voters  a  charter  aaendaent,  now  Section  61.1,  adopted  and  ratified 
la  that  year,   aettlug  up  a  ^blie  welfare  Departaent  for  the  adsiinlstra- 
tion  of  relief.     The  funotlona  of  the  County  Welfare  Department  and  of 
the  Citlxena*   Emergency  .woliof  Coaaaittee  wer*  Incorporated  by  tala 
a:c]«riCl.Aent   in  the  imblic  M  If  are  Department  thus  created. 

A  Public  Selfare  Coasaiaaion  «aa  created  by  tiila  new  Section  61.1. 
By  SubdlTlalon  5  of  the  a#etiou,   the  Coasaiaalon  la  stated  to  be 
"a  policy -de  ternining  and  aupearviaory  body." 

were  the  granting  of  relief  a  amnio ipal  affair,  Subdlrlaion  5 
would  point  tlse  aoawer  concluslTcly  to  your  inquiry,     sut   it  la  a 
state  affair  and  oam  as   to  which  any  cortflictine  municipal  charter 
provision  asuat  jjlve  way  to  atate  law.   (See  3an  Prandoco  v.  Colllna, 
supra).     »fe  do  not  regard  the  provialons  of  atate  law  and  the  charter 
aa  being  in  ooiullct,  however,  and  It  la  our  duty  to  har:aonixe  then  if 
that  la  poaalble. 

Our  conoluaion  la  that  the  Public  Welfare  Coaamiaaion  la  the 
agent  ef  the  Board  of  Supervlaora,  aa  well  aa  of  the  City  and  County, 
in  the  perforz^nce  of   its  funotlona,   tii&t  the  charter  cjlveu  pollo^* 
determining  powers  of  tha  Fuollc  >valfare  Coanlesten  are  not  auporlor  to 
the  atate  olv«n  powers   of  the  Board  of  Superviaors  as  atated  in  Section 
200»  Selfare  and   Inatitutiona  Code,  and  elsewhere,   but  are  in  aid  of 
thea,  and  that,   if  the  Board  of  Sopwrvlaora  consldara  any  pel  lev   in  this 
regard,   it  will  do  ao  after  report  and  hearing  of  the   Public  Kelfare 
Cofluiiaalon  on  the  subject. 
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Tb«  po«r«rs   oT  tb«  Bo«rd  of  SuperTisors  ar«  th«r*for«  oompl«t« 
in  this  regard,   •xcopt  aa  thaj  ara  avibjaet  to  atata  law. 

Third,  aoaaa  tha  Inquiry  aa   to  tha  llnltatlon*   Impoaad  bj.  ., 
atata  law  on  tha  cranting  «f  reliaf.     Artlcla   IV,  Saotion  31V?*WiMti"» 
glfta  of  public  monaj  to  prlvata  indlviduala,  xinlaae  avioh,  funda  ax»a 
axpandad  for  a  public  purpoao*   (Patrick  r*    Riloy^   S06  Cal.  360} •     A 
prlTata  purpoaa,  no  rmttar  how  worthy,  doaa  not  juatlfy  auch  an  axpandl* 
tura* 

Saotlona  200  and  2500,  suora,  daclara  a  publla  purposa  wiiich  la 
aada  aiandatory,   in  tha  lattar  section,   upon  tha  City  and  Cotiaty.     Tha 
quaatioa  ia  aa  to  thsir  applleatlon.      In  thia  ragard,   tha  Sup^aaia  Court 
atatad  In  1032  in  &an  Franolaco  v.  Colllna,   aupra,  aa  lollowat 

*7hara  oan  ba  no  queation  aa  to  tha  applleabllity  of  tha 
first  atatuta,   (jlvlQ^  p«war  to  a  county,  and  tha  aaoood 
at&tuto,    lapoaln^;  a  duty  on  tha  county   or  alty  and  county, 
to  ti:i.a  axlatin^  altuation,  whora  larga  nuadCrara  of  paraona 
ha-ra  baeoaa  Indif^ant  throU(^h  uiMniployatant.     Tha  atetutaa 
aro  n<»lthar  In  tanaa  nor  spirit  iisiltad  to  tiM  rallaf  of 
chronio   oar  pariuanant  paupora,   or  any  othar  elaaa  of  poor 
paraoaa,  but  axtand  to  avary  pgrawii  coming  within  tha  tarma 
of  tha  atatuta  dapatidaat  upon  public  aaaiatanca  for  tha 
nacaaaitiaa  oX  Tlfa." 

Tha  quaation  in  aaah  caaa  aa  to  paraona  otbarwlaa  coming  within 
tha  tarms   of  tha  atatuta   la  irt:iathar  they  ara  da::anda>nt  upon  putolio 
agaiatanca  for  taa   nacaaaltlae   of   llfa«      Jio  axoaption  la  aada  of  a 
•  in^ia  ahia-bodiad  san*      If  ha  comaa  within  tioa  atatuta  othorwiaa, 
and   la  witiiout  awana  and  ia  uaabla  to  aupport  hlawalf,   he   ia  a  prop«»r 
aubjaot  cf  rallaf.     tha  flMintaomea  of  tha  public  haalth  and  publia 
aorala  aaka  hia  auppcrt  a  publla  purpoaa*     it  at^ould  ba  pointad  out, 
howawar,    that  tha  p^raon  to  ba  halpad  tax»t  ba  dapandant  upon  public 
Miiatanoa.      If  aalf«»aupyqrtlng  work   la  ayallabla  to  an  abla-bodiad 
para  on,    tta   la  not  a  propar  aubjaat  of  rallaf. 

Thaaa  fundaaantal  prlnciplaa  im.y  baan  atatad  in  the  worka  of 
ganaral   law  on  tha  aubjoct  aa  followai 

•«»  taraa   tpaupar^    tpoor'j    'poor  paraon*,    » Indicant  par«on«. 
♦paraon  In  dlatraaai,  ate,   in  aulutaa  p^vldlnE  for  ralSf' 
of  auch  pcraona,  ^n  uaad  to  deaoriba  that  oliaa  of  paraona 
Who  are  ao  daatituta  and  halplaaa  aa  to  ba  dapandant  for 
thair  aupport  on  public  charity." 

48  Corptaa  cTurla.  428. 


» 


"Ability  of  ••lf*«up£>art«     k  person  wUo  Is  luiAbl*  to 
proTldo  for  &nd  nttintAln  hlsmolf  1«  a  p&up«rf   at  laast 
prliaA  f«oi«,  and  antltlad  to  rallor,** 

48  Corpixa  jurla.  428 • 

"l^ta  words   *peup*r*  and   ilndiijont*  oonvey  t^  »tanin$  that 
tha  p«raon  hae  naitbar  rnxnay  nor  astata,   la  without  cradlt, 
and  la  unabla  to  nalntaln  lujaaalf  baeauaa  of  Ina^Ulfcy  to 
vork  or  obtain  ai^ployraant.* 

2X  Ruling  Caaa  Urn  704, 

"Poaelblllty  of  ^s^loy^aent.     An  abla-bodl^d  «an,  w^io  can, 
if  ha  ciiooaaa,    obtain  awployaant  whieh  will  anabla  him  to 
nalntaln  hiaisalf  and  his  faally,  but  rafuaaa  to  accept  that 
•Mploymont,   la  not  entltlad  to  ptibllo  rallaf,  thoufih  rallof 
Bay  ba  proparly  axtandad  to  tba  wivea  and  chlldiraa  of  auch 
nan." 

21  Eulina  Caaa    C.aw  705. 

In  eonclualon,    I  U;orar(H*e  advlaa  that  ycm  have  authority  to 
datamlna  fully  poliey  for  tha  {rrantiiig  <^  relief  to  a^n^le,  able- 
bodied  aiea  caaaln«;  wltkiu  tlio   toi'ma  of  Sactior.  ^SOC,   eupra,  and  othar 
datalla  of  atate  law^  provided  thay  are  actually  destitute  and  tmabla 
to  iflaintaln  tiienselves  by  lawful  work,      if  those  conditions  do  not 
}^<»vall,  you  any  not  authorise  the  expenditure  of  public  funda  for 
auoh  purpoae*     leu  ahould,  as  prevloualy  stated,  have  before  yoa  the 
report  and  reeonoendat iona  on  tba  subjeot  of  the   Publie  v.alf&re 
Cooaiiaalon  la  conforcilty  vltia  Sa'jdlvlalon  £>  of  Seetion  01«X  of  tb* 
C  iter  tar, 

Bespeotfully  suboltted, 

Tos     Board  of  3up«rvlaox>s 

cat     Mayor 

l?/f 


/;^^ 


o> 


X  «si  in  reoeipt  o£  your     Itittur  wliloti  reada  a«  rollo»at 

to  uae  ;:is3ic»i   >'ark  on  iiionda;?  u-i'ton^ooiifl, 
Mom^vr  14,   21,      -      :    ',    —-     -^rvJU  t        :    ) 
pi»xs«»  Tor  optiii  ...         ..  -     ua  iu^ 

rui'fchor  roqiiOttttfd  i?©rmidaiOii  w>  uae  a  puoiic 
Ad  .  ayuubi.  in  co:iii«tCbiou  uith  aald 

October  ii7  j.  .  -. 

Wltiiea8«»  to  uee  ;.J.ajiioii     tavw  ior  taio 
a«i*vioes  OA  the  aU>ve  stated  datou. 

^ha  G<K-u:;iiadiOii  liaa  alreotod  oo  to  roquost 
fpoa  you  aii  opinicm  au   ^  •      ■    or  not 

tJto  Go!i»aiaaion  Ixhh  ti.v.  ....  •,.  to  dmcj 

tihs  us«  ox'  public  ad<.ii*ea«  nyatui^  in  public 


parlm^*' 


0  r  z  13  I  0  iJ 


In  ay  opinion  to  you  vindor  dat«  oJt   npril  SO,  ld4a  in  which 
X  quott)  iisxa  ri^  opinion  also  to  you  und«r  dat«  oX  Joeouibei?  7, 

(»r  at  loncth  to  tiw  opinion  oi"  tiio  ilupzH«»  Court  ox    tJio     iiA^od 

_  . 0  in 

■   ^O''  I;ul'aa trial  uri,;ui.l£a,tlon^ 
Bixd  rron 

on  t^iis  subjocty  ajixd  I  &iivlaod   timt  no  a.>tiu>rity  }uka  boon  X'ound  itixLoh 
It  u  uunl    ■      lity  t  jui^ii  in  tKuetrnXti  portia  on 

w_     .^ .   Uiut  o^. da»ko  ^  i-'or  tha  BMWttn.-a,     The 

r-  Jit  to  hold  uttatini>i  in  par...*  arieoa  i'roia  tii«  i'act  'jurka  are 

-  j>i^oi»«x'  plooa  i'or  jIso     >  itsaatal 

^  _  ,-  _  ,  .  ..     y  the  .'oui'taentli    .  ,     un  .-J  lB4Sf 

do«,llni>  witli  a  oiioilur  Bubjeot,   i  roquotoU  tiio  1  ,,a  at"  th*  .>Ui^r«JL» 

uotu't  or  tiio  '  Jiitod  ^tetaa  uaad  in  Uiu  ^^Utj .«  caao,   ii..icii  waa  as 
x'^.'llowa  t 
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'*11m  prlvlloi^o  Ox    a  citizen  or   the 
United  iJtatou   to  usa   tlie   atroota  aiid 
parks   for  coiuijuuiicatioii  ox'   viov/a   on 
national  quoatioaa  iuay  be  roj^ulated 
in  the   Interest  oi"  all;      it   la  not 
absolute,    but  roiative,    eaai  maat  bo 
exoruisud  In  subordination  to  tiio 
(jenoral  couuoi't  and  coiivonience,   uiid 
conaonancG  v^ith  peace   and  ijood  oi'dor; 
but  it  iiiust  not,    in  tho   i^uiae  or 
reculation,  be  abridged  or  denied," 

In  anavferin^j  your  request  coiitained  in  the  above   letter, 
I  can  only  elaborate  on  wixat   I  have  aaid  iu  niy  £ovtaiov  opinions, 
When  you  poriuit  the  parixa   to  be  uaod  for  purpoaes  otixer  t^ian 
ordinary  park  pi^rposea   auch  use  raust  be  liroited  ao  that  tlia   samtt 
will  not  interfere  with  the  oi'diixai'y  use  i.'or  park  purpoaea,      I 
have  read  your  letter  above  quoted  with  a  i^t'eat  deal  of  intoreat 
aixd,    ii'   the  iioard  of   Pane  Cowiiiiasioners  have  concluded,   or  should 
conclude,    that   tlie  Itiasion  Park  can  be  used  by  Jehovah's   witxioaaes 
oii  tho  datea  iTiontlonod  wltliout  undue  Interforeiioe   with  the  uae   of 
tiie  park  for  park  purposes,   I  am  of  tii©  opiiiion  tliat   you  should 
poriiiit   the   use, 

iho  fact  tiiat  sound  ai3^>lifiQ"3  are  boini.;  uaod,    I  think 
is  beside   the  question  for  the  reason  tloaj^  on  June  7th  of  the 
present  year  the  ouprome  Court  of  tiie  United  otutea  upheld  the  uae 
of  aound  ar.'iplifiara  in  a  siaiiilar  caae,      in  the   case   cited,   for  squm 
uueka   Jeiiovuli*s   . witnesses,   wliioh  I  understand  is  your  applicant, 
iiad  pei>iiU.aaion  to  use   a  aound  ai.-pliflor  lix  a  puulic  park  in  tho 
otate   of  Jew  York  aiiu  vdxen  the   ponait  expired,    the   applicant  applied 
for  another  one  but  waa  i'uiuaed  on  txio  i_^'Ouii.i3   that  coxajilaiats  had 
been  r:iade.     The  aT)plicant  never tuuleas   uaud  kis  equlpiuunt  as  he  had 
on  previous   occasions  but  without  any  * t  from  the   Jhief  of 

i'olice  aa   waa  I'oquired  by  tho  local  o.  oe,      .le  V(a;i   cou\^ictod  of 

violatiiiii  the   local  ordinance  aiid  it  was   adxaitted  that  he  uaea  tlie 
airiplifyin*:,  oq-.iprient  for  a  ;  i  in  the  ptirlc  anu   that   they  were   on 

rulii^ioua  aubjecta,      .jOum  v_.         .^ea   testified  that   they  v=oro   aiuioyod 
by  the   aound  althoujh  not  by  tl:ie  extent  of   the   udilreuaoa;   others 
were  not  disturbed  by  citlier, 

'ihe  Court  upheld  the   local  ordinance  against  tho   contention 
that  it  violatuU  the  applicant's  rijit   of  froedoia  or   apouch, 
aaaenibly  and/or  worsixip  undex*   tho  i'ederul  eJonatitution,      i-'iiiea  and 
penal  sentencea  were   ir.ipoaod,     rho   conviction  of  the   ax^pellant  was 
aiTirnod  by  tho  County  Court  and  by  tho  N»w  York  Court  of   ivppeala 
and  the   caae   eventually  founa  ita  i.ay  into   the  Jupi'ei.ie   Court  of   the 
United  states .      The   caae   in  point  is   .>uia  v«   i.ov;   j.oi'k  decided  by 
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the  ouprome  Court  as  I  have  heretoX'ore  stated  on  Jvme  7,  1948, 
In  this  case,  the  Court  held  that  it  waa  pen'ectly  proper  to  use 
a  loud  speaker  or  ai.iplirier  In  any  speech  or  address  and  that 
where  no  pai-ticular  regulations  were  set  up  in  tne  ordinance,  the 
refusintj  oi'  ^rantlnt;,  of  the  perroit  to  L^se  the  ui.ipliriers  could  not 
be  regulated  by  the  i.iere  disci'etion  oi'   the  (JhleT  ol'  Police, 

The  Court  went  on  to  point  out  tliat  the  times  at  which 
the  atuplli'ler  mi-Jlit  be  used  and  tho  number  of  decibells  which 
the  aKiplliler  mictxt  use  vvero  subject  to  rejj;ulatlon  but  that  the 
use  or  the  ainpllx'ier  could  not  be  prohibited  by  the  iiiere  vvliim  of 
the  enTorcint;  ofricer. 

All  tho  cases  are  based  upon  tiae  constitutional  provision 
or  the  free  practice  Ox  rolljjlon  and  froe  spooch  but  they  all 
have  ai^reed  on  tho  one  point  that  noitiior  free  speech,  nor  the 
free  practice  ox'  relii^ion  con  be  left  to  the  whira  of  any  particular 
official,   Thore  are  certaixi  v/ell-defined  reijulations  vmder  which 
each  ri^^t  laay  be  carried  on  but  tiiey  cannot  be  absolutely  prohibited. 

Therefore,  I  am  of  tho  opinion  that  if  your  Coirunlssion 
should  coxne  to  tiie  conclusion  that  iviiasion  Park  on  the  dates  that 
you  have  mentioned,  oi'  any  other  dates,  can  be  ijiven  over  to 
Jehovali's  ..'itnesses  without  unduly  interf erin^j;  with  tho  use  of  the 
property  for  park  purposes,  you  are  justified  in  permitting;  the 
applicant  to  use  the  park  for  tho  purposes  stated  In  your  letter 
and  to  iiiake  use  of  a  sound  aiaplifier,  or  any  other  simlar  devices 
for  tlie  purpose  ox    broadcaatln(j  what  is  being  said. 

You  aro  therefore  advised  that  if  the  use  of  the  park  by 
Jehovah's  V/itnesses  for  the  purpose  inentloned  in  your  letter  does 
not  unduly  inLorfere  v/ith  the  use  of  the  pai^k  by  the  public  for  the 
purposes  for  which  it  was  dedicated,  you  are  justified  In  perraltting 
this  organization  to  use  the  park,  and  also  a  loud  speaker.  If 
nocossary. 

In  view  of  the  Hague  and  Sala  cases  above  cited,  it  is 
niy  opinion  that  the  Park  Coriuiilssion  should  consider  the  adoption  of 
one  or  more  rules  on  this  subject  in  conformity  v/ith  the  principles 
set  forth  in  these  cases.   I  will  be  pleased  to  reviev/  any  proposed 
rules  at  any  time  you  xaaj   desire  lao  to  do  so. 

iiespectfully  subirJLttod, 


CITY  ATTORNEY 


To:  Park  Commission 
CC:  Chief  of  Police 


FRASCi^co,  nrsopAR  AS  s/. mvmjom 

PJ8CRSTXOH  ~'^  -""-  ~''^  '^  ™, 

Ri5VoeA^io»  -:^» 

LCtro  S?KAKSRS  AST)  SCJUSP  ,     -  ai'iruTia^AL ; 

SOLIE   PARTS  AHl:;  CONSTITUTxuiiAL. 
Gontlenen : 

"am  hA7«  -^mxip  jreq^ast  for  m  oplnloxt  cie  rollovsi 

"en  June  23,  1940,  at  the  dlrecticm  of 
th©  ?olle«  Caaaittoo,  a  cocsciunlcatlcHi  from  the 
Amttrieaa  Civil  Ltbertioa  Union  or  Northom 
C&lifomia,  wa»  trajwadttad  to  you,  relatlne 
to  fioctione  42  to  4e  of  th«  Pollca  Code,  poga?- 
latin;,  tih«  uaa  oi*  aapllflera,  loud  apaalcera  and 
aound  trucks  In  th»  City  «»fi  Ceranty  of  San 
l^jNuaaiaco* 

*Raquoat  trati  e»da  t^t  In  view  of  the  eon  ten* 
tlfltt  of  the  Arsarlean  Glvll  Liberties  Union  that 
th»  aaetiona  above  roferrod  to,  wara  unconstitu- 
tional baofcuoe  of  a  veoant  daeisicm  haadad  do«a 
by  tte  supraaa  Court  in  the  caae  of  Saauol  saia 
V8  Paopla  of  the  Stata  of  Bew  York,  that  joujt*  offiaa 
randar  a  written  deciaion  re^-^ardlng  tiia  conetltn- 
ticnality  of  saetlons  42  to  46  of  tha  'olioa  Coda* 

"■To  data  tMa  office  ha*  not  xvcMiirad  a  yaply 
aad  «e  a^ain  ra^pxaat  that  vji&h  a  writtan  opinion  !>• 
fttPtlWMHUie  *t  •»  oarly  datar" 


►• 


Sa«iiaci8  48  to  4C>  of  the  Pollca  Coda  of  tlia  City  and 
County  of  fl6a  Pranalfieo  re;::ulat«  ^a  uaa  of  aatplifiara  and  loud 
apaakara  iiatird  out  of  doora  and  aiapHTiera  an^  loud  apaakars  cna 
vabieles. 

Saation  42  providaa  aa  foXlot?at 

*Aa»lifiara  yd  too*  ayakara  Prohibitad, 
It  ahaxi  be  uniawna  for  any  parson  to  iminfaln, 
(^parate,  corinoat,  or  auffar  oir  panoit  to  ba 
laalntainody   ox>aratad  or  ecmrwctod  any  loud 
I  apaaki^  or  aound  a»T>lif  ler  in  0uch  a  aumnar 

aa  to  oauaa  any  aouzid  to  be  projeetad  outsida 
of  any  Ijuildln^  or  out  of  doora  in  any  part  of 


the  City  and  County  of  San  Frtmcisco,   v/ltho\it 
first  procuring,  ±voxa  the  Ciiiei'  ol'   Police   oi' 
•aid  city  and  coionty  a  poralt  autlaorlzini.;  the 


samo." 


Section  43  pi'ovldes  as  follov.st 

"Perraita  I'or  Outaide    .uildiy-s,     Tlio   said 
Chlor  Oi    Polfbo  may  Issue  a  poiiali;   to   any  person 
applyln  ;   thereTox',   for  t-ie  uso   oi."  a  loud  sposikor 
or  aoxxnd  amplifier  to  project  soimd  outside  of 
any  iiuiltUn     or  out  of  doors  in  any  part  of  said 
city  and  co-onty,    in  the  i'ollov/ln;  case  a  only: 
(1)    the  raakin;;  Oi"  clmritable  appeals;    (2)    dui'- 
i)i,  ,    and  as  part  of  public  events;    (3)    in  puV- 
lialiin.,:  aTfalra  of  inter  st  to  Sie  ^^eneral  public, 
provided,  however,   that  no  penait  shall  be  issiied 
for  the  use  o£  such  loud  s"      '  -r's  or  so\ind  orapli- 
riox's  in  coaraercial  advert...  except  v;hon  iscued 

under  subdivisions  4  or  5  hereof;    (4)  v/here  the 
announcoraont  or  broadcaatin  ;  is  in  connection  with 
public  events,    such  as  cere^iionials,     .olios  or  asaiso* 
nonts,   and  where  the  anno\uico;ient  or  broadcast ino 
la  aiade  for  infom-iatlon  or  amusement  of  tlio  v)3reons 
wieaaablod  at  suclx  ccroaonials,   cases  or  anvisoiionts; 
(5)   for  the  uso  of  loud  spoalcers  or  soixnd  aiaplifiers 
upon  vehicles  under  tlio   conditiona  and  restx^ictlons 
set   i'orth  in  aoction  40  or   this  Article,      The   perrait 
as  ieaied  by  tho  said  Chief  of  Police  sliall  state 
the  uu.-io  an(i  ad  "  of  the  pernittee,    tho   autliorizod 

purpose,    and    tiic    -„...;    and  plctce   of  ualn_:  such  loud 
speaker  or  sound  amplifier.     Any  ponnit  issued  }iore- 
under  is  revocable  at  tlie  pleasure  of  s  aid  Chief 
of     olice," 


Section  40  reculates  and  restricts  the  use  of  loud 
speal:ers  am;  amplifiers  on  vehicles  as  to  times,  place,  and 
mode  of  operation  and  provides  for  testing  and  insrecLion  fees. 

On  June  7,  1948,    the  Supreme  Court  of  tlie  United  States 
invalidated  Section  2  of  an  ordinance  of  t3ie  Cit/  of  Lockport, 
How  York,   under  which  a  taejuber  of    the   so-called  rellj'ious   sect, 
Jehovah»s   uitneaaes,  had  be  ii  convicted  for  usin/  a  sound  truck 
in  a  public  park,  wlUliout  a  porralt  froia  the  Cliiefo  of  Police, 
wliich  penait  was  required  by  tliO  ordinance,  o 

^_„ ,  Oa  sup.  Ct.  1140,  92  L,  t-Jd,  (Advaii"     .  j.^G7. 

T!ie  Court  o_'  Appeals  oi"  Hew  York  Ixad  affirmed  tlic  conviction  of 
violation  of  the  ordinance,  297  NY  659,  7G  II.E.  (2nd)  525  (1947). 

Sections  2  and  3  of  the  Lockport  ordinance  provided  as 
follows  t 


"Section  2,     Kadio  devlcoB,   otc.      It 
iftiall  be  unlav;i\il  Tor  any  person   l.o  fiialntaln 
and  opei'abG   in  any  buildin.;,,   or  on  an^    n'ouises 
or  on  any  autc^iobile,  notor  tnick  or  other  motor 
voliiclo,   any  :"adio  device,  raoclumicJil   device,   or 
loud  sneaker  or  any  device  of  any  Icivid  v/heroby 
tiie   sound  tiiererroxa  is   cast  directly  upon   th« 
streets  and  public  places  and  w^\erc  such  device 
Is  iTUiintained  for  advortlsin,;:  piirposos  or  for  the 
purpose  of  attracting;;  the  attention  of  the  pass- 
ing public,   or  which  is  so  placed  and  operated 
that  tl'fco  sounds  cominc  tlierefrom  can  bo  'ncarU  to 
tho   annoyance  or  li^coavojxionce  oi    travelers  upon 
any  street  or  public  places  or  of  persons  In 
ne i^bor in;-,  premise s , " 

"Section  3,     'vlxcoption.   Public  dia Domina- 
tion,   thr-ou.jh  radio,    I'oucl-c p'eal:o rs ,   o:i"  Itej.is  of 
n©v;s  and  natters  of  public  concern  and  atlaletic 
activities  shall  not  bo  deemed  a  vlclation  of  this 
section  provided  tliat  the  sane  bo  done  undor  por- 
raission  obtai  od  from  the  Chief  of  '^olioe." 

Tli«  Supreme  Court  of  tho  TJnited  States  divided  5  to  4  in 
revorsin^'j  the   conviction,     llr.  Justice  Dou^^las  In  his  opinion  for 
tsh*  aajorlty  5  Justices  said  In  parti 

"¥/•  hold  that  33  of  this  ordinance  is  xincon- 
stitutional  on  its  face,  for  it  e8tal)lis;ics  a  pre- 
vious restraint  on  the  rl^rlit  of  free  speecii  in 
violation  or  th©  First  Ajaendient  «aiich  is  protected 
by  tho  Pourt  Inst  3tat©  action. 

To  use  a  lour-..-    .  ...    J.    ; — ,._l_ier  one   has   to  ^^et 
a  permit  frota  the  Chief  of  Pollco,     Tnere  are  no 
standards  pre- scribed  for  tho  oxoi'ciso   of  his   dis- 
cretion.    The  statute  is  not  nai'rowly  drav/n  to 
regulate  the  hours  or  places  of  use  of  loud-opeakers, 
or  th.o  volume  of   sound   (the   decibels)    to  v/].iich  they 
uust  bo  adjusted.      Tlio  orainance   t  icreforo  has  all 
vices  of  tho  ones  wliich  w©  struck  down  in  Cantwell 
v,  Conxiecticut.    310  U,:^ 
S,   Ct.   300,    im  kUl   1351 
US  444,   82  L,  ed,   949, 
Coiiiriittee   for  I 
83  L,   ed,   1423,    .... 

The  Dour.las  opinion  then  stated  tliat  in  tho  first  case  a  ove 
cited 'Ta  license'*  was  required  from  a  public  official  before  rol.l   '-   g 
literature   could  be   disti'.Lbutod,   and  in  tho   second,    before   lite;  ^ 

could  be  distri  ntod,   and  in  the   tlilrd,  before  a  public  assembly  could 
be  held,    so   t'\at  "previous  restraint"   on  f  ■      "    i  of  rcllr-.ion,   speech 
and  assembly  existed,     Tlio  op  in  on  then  sL,.         ; 
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"The  pjTOsont  ordinance  has  the  §rwm  dtf'#«tt* 
The  '    to  bo      --^-d  Is  placed  In  ttie  uncontpolled 

disc  a  or   t  ".of  of  Pollco,     He  stands  athwart 

the  chfvnnels  of  catnTunlcrtion  as  an  obstruction  which 
can  bo  ■■  "or   crii:iin.al   trial  and  convic- 

tion ail  ._     „  -..A  raoro   effective  previous 

restraint  is  difficult  to  iEiafjlnc,     Unless  wo  arc   to 
retreat  from  tiie  firm  jyositions  v7o  l^ave   talcen  in  the 
past,  we  must   rX^re  freedon  of  speech  in  this   case   the 
samo  preferred  troatraent  that  we  g^^vo  freedom  of 
roll  :ion  in  tl-ic  Caatwell  case,   froedom  of   tlio  press 
in  trie  Griffin  case,   and  freodon  of  speech  and  aasoj*- 
b:^  in  the  HS'j-uo  case," 

The  opinion  then  states  in  parti 

"Loud  spealcers  are  today  Indisponsiblo 
Instruments  of  effective  public  speech*" 

It  api:>ears  from  the  provisions  of  Section  43  of  tlie  Police 
Code  that  tlie  issuance  of  a  permit  is,  in  the  words  of  t  he  decision, 
placed  in  the  "v       Ued  discretion  of  the  Clilef  of  Police,"   Tlxe 
section  loaves  ^. ._  ,..:, ^ion  of  v/liat  constitwi-cs  "matters  of  interest 
to  the  ijencral  pu:->lic"  for  the  determination  of  tlie  Chief  of  Police, 
Section  43  also  provides  tluxt  t:?©  penait  is  revocable  at  tii©  pleasure 
of  the  Cliiof  of  Police,  Section  43,  therefore,  insofar  as  the  pro- 
visions ttinreof  crant  ui-icontroilod  discretion  in  the  Chief  of  Police 
as  to  persons  w!io  will  be  f^j-anted  poi^lts,  is  uncoiXBtltutlonal  under 
the  decision  of  the  Saia  case. 

Section  43,  however,  contains  a  provision  that  the  C'^-icf  of 
Police  may  iliait  and  restrict  tho  use  of  lovid  spoalcers  and  aiiplifiers 
in  caar;iorcial  advertlslnr,.  This  portion  of  the  section  is  not  affected 
by  the  decision  In  the  Saia  case  and  does  not  violate  the  Constitution. 
7h'    ■    Ase  f^ces  nob  overrule  tlie  decision  in  tiie  case  c    "    '  > 

v^ ^'Son,  316  US  C2,  G2  n.Ct,  920,  OG  L.  od,  1262,  \.    .  ;  _..  ,.., 

;iu?ro;ao       of  the  tMitsd  States  upheld  an  absolute  pi'ohibition  of 
cor.Lniej'oiai  adve:  '  *     ".s  on  city  streets,  Tlxa  court  upheld  an 
ordinance  prohi.  ^  .  _   .ujiaercial  handbills  on  tlie  public  streets 
as  a  valid  exorcise  of  police  pov/er  and  declared  tliat  it  did  not 
interfere  v.'ith  tho   froedon  of  speech  and  press  faiar-ahtood  by  tlae 
I-'edoral  Constitution,  since  prohi  itions  am;  restrictions  vipon  co:>» 
aorcial  advertiain;;,  do  not  violate  conatttutional  uarantoys,  Tlie 
same  princl  >le  applies  in  this  case.  Section  4  3  of  the  Police  Code 
Insofar  -r  "  •.  regulates  and  restricts  loud  apr  ;-■:-•  s  and  anpllfiers  -.  .■ 
purely  e     cial  puiTJoses  is  a  valid  exercis^     ao  police  pov/or. 

Section  46  of  the  Police  v--^-  coatains  provisions  for  tho 
regulation  of  sound  equi  went  on  v»    .3  as  to  tiiuoa,  places  and 


mod©  of  opc:ation.  The  Sala  c:-se  do«s  not  hold  tJiat  such  tj-pe  of 
ro,:ulation  is  invalid,  Iho  doc  is  ion  Indicatoa  ratUo-  tliat  tills 
type  or  ro^T-ilation  is  valid.  Justice  lJou::la3  in  his  opinion  statos 
In  part  as  follows t 

"The  present  ordinmxce  vYo-ald  b«  ft  danc©r- 
ouB   weapon  if  it  wore  allowed  to  t-et  a  hold  on  our 
public  iife.  Noise  can  be  roL"ulat©d  by  ro,::ulatin(^ 
decibels,  'i'he  hotirs  and  place  of  public  discussion 
can  be  controlled,  Dut  to  allow  the  police  to  bar 
the  use  ox'  loud-spceikers  because  tholr  use  can  be 
abused  is  like  barrin  radio  receivers  bocaiise  blxey 
too  inalcc  a  noise.  The  -ollce  need  not  be  ;.;iven  the 
power  to  deny  a  man  the  use  oi"  his  radio  In  order 
to  protect  a  neljf^^or  acainst  sleepless  ni^ihts,  "he 
•amo  is  true  here, 

"Any  abuses  wMch  loud-e  )cakor8  crcato  con 
ba  controlled  by  narrowly  dravfn  statutes," 

S««  also:  portion  of  opinion  first  quoted, 

'The   test  applied  by  the  courts  in  siiillar  cases  is  whether 
reiTilationa  enacted  ijuider  tVio  adnittad  police  power,  as  to  prevent 
nuisances  and  to  prevent  traffic  concestion,  etc.,  are  reasonably 
dosiQiacd  to  acooiiplish  the  end  in  view,  or  whet^ior  s  ch  r©,i;lations 
amount  to  attoapts,  hidden  or  overt,  to  circuiiivent  constitutional 
jjuaranteoB,  So  ti-uit,  except  insofar  aa  Section  46  is  covomed  by 
the  provisions  of  Dection  43  v/lier«in  the  Chief  of  -olice  is  r:lvon 
xuacontrollo d  discretion  vmothor  or  not  to  issue  penalts  for  non- 
caxaercial  pvu'poses,  3octlon  45  appears  to  bo  a  valid  forw  of 
regulation  in  t'le  case  of  looid  speakers  and  araplifiers  on  vehicles. 

The  '"    E»  Court  of  the  United  States  has  r^i^anted  a  review 
of  a  case  ui^    ..^j  a  Trenton,  New  Jersey,  ordinance  pr-ohibltlnr; 
the  -ase  of  all  soiuid  txMcks  upon  that  city»s  streets  which  emit  loud 
and  raucous  noises,      -ks  v.  Cooper,  135  N,J,L,  334,  02   Atl.  JJd, 
80o.  This  case  is  .      .,  for  the  :'ail  1948  term  of  the  Court,  A 
further  expression  by  the  Coiirt  on  the  validity  of  "narrowly  drawn 
retaliations"  involvin  sound  trucks  upon  the  streets  of  a  city  nuiy 
be  expected  froin  the  Court, 

Section  42  of  the  Police  Code  is  not  xmccnstitutlonal  on 
its  face.  The  word  "permit"  used  t'lorcln  is  inappropriato  in  view 
of  this  opinion  as  to  the  lincoiistitutionallty  of  p-.rtions  of 
S<^ction  43,   How(?rer,  since  no  censorship  of  ideas"  or  "previous 
restraint  is  posBiuls  under  the  Section  pi-ovioed  that  t  -^  c    lef 
of  P   lice  has  no  discretion  in  tiie  natter  of  isauin  ;  a  ".    i,", 
tlve  requirement  of  the  Section,  w5ilch  would  then  anoujit  to  a 
roquiroroont  for  notification  to  the  Chief  oz    "■'•-'  Q-y   the 
intended  user  appears  to  be  a  reasonable  i'equ.  .    it  and  does 


#« 

not  violate  constitutional  pi'ovisions. 

It  is  lay  opinion,   tliorofore,  under  tho  docislon  of 
the  Supreme  Court  of  tho  United  States  in  Saia  y,  'Tae   People, 
that   (1)   Section  43  ol"  the   Police  Code   insoTar  aa  uncon trolled 
discretion  is  [;rantod  to  the  Chief  of  Police  to  issue  ancl  r^ivoko 
penal ts  for  mnpllfiers  anil  sovmd  ecpiiMrtent  heard  out-of-doors 
for  non-canriercinl  purposes  is  unconstitxitional  as  a  violation 
of  tho  Constitiitional  ,:uarantea  of  freedOQi  of  speech;  and   (2) 
Section  43  of  tho    "'olice  Codo  insofar  as  it  re  -v?.lates  and  re- 
stricts  the  viae  of  aiaplifiers  and  sound  oquipient  i'or  p'.trely 
cor.iaorcial  purposes  is  a  valid  enactment j  and   (3)   that  section 
42  of  tho   Police  Code,   if  its  operation  is  linlted  as  set  forth 
in  this  opinion,   is  not  an  unconstltxitional  enactnent;   £ind 
(4)    Section  46  ro  ulatin;  the  \;so   oi"  sound  trucks  as   to  tirios,    ' 
places,  nod©  of  operation  and  roqairinv;  payiaent  of  certain  foes, 
is  a  valid  enactment* 

Respectfully  aubjaittod, 

JDHH  s.   o'Toor;. 

City  Attorney 

To J  Board  of  Supervisors 
Attn:  Mr,  Mcarath 


TlIO»C 


cc  to  The  Mayor 


^:^<:5^i^ 


NoveLTber  10,    1948 


SUDJilC'i':      ?iiYi.i;.WT  Oi^  COIiii'ia^aji'ilOM  TO  GOIainloiilOI.x^ai  i-'Uii  jiTl'iillD i uG 

GexitlQiMnt 

Tlxia  will  uckiiowiodije  rocoipt  or  yo or  rocont  request 
fojc  an  opinioii  aa   to  wiietixoi'  uewbera   oi    tii«  City  J'ltmriinfei 
Goi.c.J.S3ion  wi'io  attezid  a  rojiulurly  callod  iriootitii,;,  but  at  fthich 
no  buaxjiosa  can  b^   transacted  bocaiioo  o£  tii«   lack  oi"  a  quorum 
uiid  which  i.iootin«j  ia   tiiorei'ore   adjournod,    caii  colloct  tiiolr  per 
dioa  I'or   tixeir  attandanoe  at  such  .>ieetin^« 

0   P   I  N   I   0  li 

Thla   identical  question  has  heretoiox^e  bt»en  preaeiitcul   to 
108  by  the  City  Plannin^^  Uorjia-asion,   and  uiiuwerod  iii  ii»y  opiiiion 
to  your  dopartiiKmt  boax'inG  date  oX"  February  5,    1045, 

I  reoTrirm  the  vier/s   thert>  ©xpresaed  as  lollowst 

"i>ioetint>3  or  tho  Flannint;;  CJoimuiaaion  car;  only 
be  had  Vjlten  a  quoi'um  i£i  preseiitj   aa   la   r^i'ovidod 
by  section  19  oi'  thu  wiiarter,   wien  leaii   than 
a  quoi'um  la  present  tho   atteudiaj^  i..ewbera 
cannot  trarisact  any  or  the  CociBiission's  busj-noss, 
but  can  only    »ttdjoiu'n  iroia  tiijw   to   tiiue'   uiitil 
a  quoru:..  lu  prosoiit  to  truiiaact   Uiu   uuiiiiiosii   at 

*'uiiuer  soctiou  115  or  tlie  Charter  it  is 
provided  that    'tiiti   compensation  oi'  notubors   o£ 
aaid  coiraaiaaion  s'lall  be    ,.1^^  ^.m-  each  lioetinij 
or  tiio   coinridsaion  uct-^.aTly  atterided,  *      Obvloualy 
th«    ♦iaeetin£S»   therein  reio2*ro '   to  was   a  i;*oetiiig 
Ox'   tiio  CO  j:iisaion  vthtn'c-  a  quoi^uia  \;cxii   pj'oaont,   and 
v*j;iei»e   it  mblu   pusuiblo   i'or  ti.u   coia:.iiaaioii  actually 
to  lauet  and  transact  tlie   buaineas  oi'  the  department. 

"You  arw   therel'ore   advised  tliat  tiie  coiaoiasioners 
can  only  be  paid  Tor  attendir^^     oetln^a  ox'  tixe 
coiOiiil;.    '        \iiiero   a  q  oruii  o„"   t  .ibors   tiio:.^oor 

aru   lu.  .  ..to  ti'ansact   ti-o   b  s   at  liand," 

iiest^uct-L'ully   juuiaioted. 


0IT£  ATTOHHJiT 


Toj  (Jity  i'lamiintj  ^-oiaKiiaaion 


-^<='3 


November  10,    1948 


SUBJECT!      VOLUNTARY  FJJSCTION  TO  REMAIN  UNDER   165   OF   THE 

CKARTKR    (AS  ATJiOV,>3)  UNDER    "liOVISIONS    OF  SECTION 
168.2  OP   THE  CHARTER)    CANNOT    HERE  BE   oET  ASIDE, 


Gsntlement 

This  will  acknowledgtt  receipt  of  jo\w   reoent  request 
for  an  opinion  as  follows: 

"The  Retirement  Board  has  directed  that  the  per- 
tinent facts  in  the  case  of  Tx)uise  0»  Zirkle« 
Teacher*  an  employee  of  the  Board  of  Kducationy 
who  retired  under  voluntary  service  on  July  1, 
1948,  be  recited  to  you  and  that  your  opinion 
be  requested  on  a  certain  question  arising  in 
the  case* 

"The  following  facts,  therefore,  are  submitted: 

"1  *  Itouise  0«  Zirkle  was  appointed  as  a  certificated 
teacher  in  the  Hearst  School,  City  and  County  of 
San  Trancisco,  on  Au^^ust  IB,  1924,  and  as  such, 
became  a  member  of  the  San  >ranciseo  City  and  County 
Employees'  Retirement  System  under  Section  165  of 
the  Cr arter* 

"2  -  On  July  1,  1947,  Tection  165.2  of  the  Charter 
became  effective,  and  which  reads  in  part  ^innt   Mis- 
cellaneous officers  and  wnployees  of  the  said  de- 
partments who  are  members  of  the  retirement  system 
under  ^eotion  165  of  the  Oiarter  on  said  effective 
date,  however,  shall  have  the  option  to  be  exercised 
in  writing  on  a  form  furnished  by  the  retirement 
system  and  to  be  filed  at  the  office  of  said  system 
not  later  than  ninety  days  after  the  effective  date 
hereof,  of  being  members  of  the  system  under  Section 
165  instead  of  this  section,  the  election  under  said 
option  to  be  effective  on  said  effective  date .^hh^* 

"5  -  On  September  PS,  1947,  Louise  '  •  Zirkle  came 
into  the  office  of  the  Retirement  System  at  460 
McAllister  '  treet,  and  filed  on  a  form  furnished  by 
the  Retirement  Hoard,  her  election  to  remain  under 
feotion  165  of  the  Charter.  Snld  date  of  filing 
was  prior  to  the  exoiration  of  the  ninety  day  period 
after  the  effective  date  of  Section  165.2,  said 
expiration  date  being  September  29,  1947, 
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"4  -  Upon  May  24,  1948,  LouIba  0.  Zirkle  fil«d 
•n  appliofttion  for  voluntary  aarvloa  ratlramant 
with  tha  Ratlramant  Board,  aald  retlremant  to  ba 
oada  affaotlTa  July  1,  1948. 

*6  -  In  tha  first  paragraph  of  Sactlon  166.S  of 
tha  Chartar,  tha  following  appaarii 

"'On  and  aftar  aald  data,  tha  paraona  who 
afflrmatlvaly  axareise  eald  option,  ahall 
eontlnua  to  ba  mambers  of  tha  aystam  undar 
Section  166,  and  shall  not  ba  aubjaet  to 
any  of  tha  prcvlalona  of  this  aaetlon.* 

"Therefora,  J^rO^ilsa  0,  71rkla  was  rotlrad  for 
▼olttntary  sarvlea  affectiva  July  1,  1948,  undar 
Saotlon  165  of  tha  Chartar. 

"6  -  Subsaquant  to  tha  raoelpt  of  tha  first 
ratlraatant  allowance  warrant  on  Thursday,  Saptambar 
S,  1948,  Louisa  0.  7:irkle  contactad  the  Ratlramant 
Office  and  stated  that  she  had  signed  the  option 
to  raauftln  undar  ^'ection  1G5  of  the  Chartar  undar 
a  misunderstanding  and  lack  of  knowledge  of  tha 
provisions  of  seotlon  165«<^,  and  as  a  result 
alleges  a  miscarriage  of  Juatioa  has  resulted,  and 
la  appealing  to  tha  Ratiraiaent  Board  for  tha 
opportunity  of  oanoelin^  her  election  to  continue 
as  a  member  under  Section  165. 

"Tha  question  has  arisen  la  tba  Board's  oonsidaration 
of  tha  request  made  by  ^iOulse  0*  Zirkle,  as  to 
whether  or  not  it  can  legally  sat  aside  Louise  0. 
Zirkle *s  option  to  continue  as  a  mambar  under  Section 
165  of  tha  Chartar,  undar  tha  above  cited  oircumstanoas." 

0  P  I  N  I  0  H 


Saotlon  165«8  af  tha  Charter,  which  baeama  affective  on 
Jnly  1,  1947,  provldas  in  pert  as  follows: 

"msaaltneoua  officers  and  esiployaeB  of 
tha  said  departments  who  are  members  of  the 
ratlramant  syatem  undar  Section  169  of  tha 
Chartar  on  aald  effective  date,  however, 
shall  have  the  option  to  be  oxerclsed  in 
writing  on  a  form  furnished  by  tha  retirement 


ajBtum  not   lator  than  ninety  daya  aftar 
the  effective  date  hereof*  of  being  members 
of  the  eyatem  under  Section  166  instead 
of  this  section,  the  election  under  said 
option  to  be  effective  on  said  effective 
date  •  •  •   On  and  after  said  date,  the 
persons  who  affiz>matively  ezerclBe  said 
option,  shall  continue  to  be  members  of 
the  system  under  Section  166  and  shall 
not  be  subject  to  any  of  the  provisions 
of  this  section." 

This  langusj^e  is  clear  and  unambiguous.   It  blankets 
all  such  miscellaneous  employees  under  the  provisions  of  Sec- 
tion 165.2  of  the  Charter,  unless  they  elect  in  writing  within 
ninety  days  after  July  1,  1947,  filed  with  the  Hetlrement 
Board,  to  remain  members  under  Section  165  of  the  Charter. 

Here,  Louise  0.  Zirkle  on  f^eptember  23*  1947  filed  her 
election,  with  the  Retiirement  Board,  to  remain  a  member  under 
Section  166  of  the  Charter.   Subsequent  to  Louise  0.  Zirkle 's 
voluntary  retirement,  ar*d  before  castiing  her  first  reolrement 
allowance  warrant,  she  (on  or  about  September  2,   1948) 
sought  to  hpve  her  election  to  remain  under  lieotion  165  Df  the 
Charter  cancelled,  saying  that  she  misunderstood  the  election 
she  made. 

No  sufficient  ground  or  basis  appears  frou  the  inquiry 
fox^arded  upon  which  the  Retirement  Board  could  legally  jvistify 
settlnt^  aside  Louise  0.  Zirkle 's  volviniary  election  to  remain 
a  meuiber  under  eetion  165  of  the  Retirement  System. 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot  Retirement  Board 
ISM 


^:i.a^ 


November  1S«  1948 


SUBJ  CT:      FAR!:JRS»    fc^ARKETj    OLIVBS   AS  PREGII  OR.rffllKD  FRUIT. 


Dear  Sir* 

This  office  la  In  receipt  of  your  request  for  an  opinion 
aa  follow*} 

"The  lannera*  Market  has  rec<  Ived  an  application 
fron  a  grower  to  sell  farm  processed  olives  in 
tha  market.   Will  you  please  advise  as  to  whether 
the  nanagement  may  under  the  ordinance  allow 
olives  to  be  sold  in  the  market. 

"The  particular  grower  described  the  prooeaaing 
of  the  olives  briefly  as  follows: 

"Spanish  lives  -  In  this  case  olives  are  Kiv«n 
a  lye  bath,  put  through  a  lactic  acid  fermentation 
process  and  preserved  in  a  heavy  brine.  The  whole 
process  taking  from  six  to  ten  months. 

"Greek  Olives  -  In  this  case  ripe  olives  are  dried 
in  dry  salt,  boiled  in  water  three  minutes,  redried 
without  salt  and  ^ iven  a  bath  of  olive  oil.   The 
process  requires  about  six  weeks. 

"Oreen  Ripes  -  Almost  ripe  olives  are  ('.iven  a  lye 
bath,  lonched  and  preserved  in  salt  brine.   The 
process  includes  repeated  immersions  taking  about 
20  days. 

"Ripe  Olives  -  Fully  ripe  olives  are  bathed  in 
lye  solution  12  hours  and  placed  on  drying  trays 
for  3  days,  that  process  being  rer>eated  twice  before 
the  olives  are  washed  and  put  into  brine  for  r>re- 
servation. 

"Inasmuch  as  the  Farmers*  Market  Ordinance  permits 
the  sale  of  fresh  and  dried  fruits,  this  office 
is  in  a  quandry  as  to  whether  olives  nrocessed  as 
above  outlined  may  be  sold  in  the  market  by  tha 
growar-proceasor. 

"It  will  be  appreciated  if  we  may  have  your  opinion 
at  an  early  date  Inasmuch  as  the  t^ower  who  has 
made  application  would  like  to  market  his  product 
before  'thanksgiving." 


1^8 


OPINION 


Section  1  of  ths  I  armors  Market  <  rdinance,  at  emended, 
(Bill  No,  4966,  Ordinance  No.  4719)  provides  for  the  sale  at 
the  Fanners  Market  of  "surolus  or  distressed  fresh  frxiits, 
vegetables,  dried  fruits,  honey  and  nuts.  •  ,"  (Emphasis 
added) 

"Olives"  are  the  fruit  of  the  olive  tree.  (U.S.  v.  58 
1  gallon  cans  (D.C.,  D.  Conn.)  16  Fed.  Supp.  385,  387.) 

Two  types  of  fruit  are  permitted  to  be  sold  at  the 
Farmers  Market;  they  are  "fresh  fruits"  and  "dried  fruits". 

A  review  of  the  particular  types  of  processed  olives 
described  in  the  request  indicates  that  the  "Greek  Olives" 
which  are  dried  in  dry  salt,  boiled  in  water  three  minutes, 
redried  without  salt  end  ^dven  a  bath  of  olive  oil  would  be 
"dried  fruit"  and  therefore  may  be  sold  at  the  >armer8 
Market. 

The  other  types  of  processed  olives  would  not  be 
"dried  fruit"  and  therefore  It  is  necessary  to  detenalne 
whether  they  may  be  conrldered  as  "fresh  fruit",   "Tie  word 
"fresh"  as  used  in  connection  with  meats  has  been  distinguished 
from  "cured"  meats  the  latter  hevinj  been  treated  with  salt, 
svoke,  etc.,  in  order  to  be  kept  edible  indefinitely,   (3ee 
CoSMonwealth  V.  Clarke,  (Pa.)  25  A,  (2)  143) 

Olives  which  have  been  iBsaersed  in  salt  and  water  simply 
for  the  purpose  of  preserving  them  from  deoay  in  shipment  and 
which  have  not  been  ■  ui-Jected  to  a  preparation  to  make  them 
fit  for  eating  were  held  not  to  be  '^olives  prepared"  within 
the  tariff  laws.   (See  U.S.  v.  /^uccr  &  Co.,  175  >'ed, ,  57P ) 
This  case  Is  1  t  ereating  in  that  in  disnt^ssing  certain  affidavits 
in  the  case  the  covirt  stated  at  page  580f 

"They  /the  affidavits/simply  show  that 
the  olives  i^rown  in  California,  when 
permitted  to  ripen  are  so  extremely 
bitter  that  they  cannot  be  eaten,  and 


an  elaborate  preparation  is  necessary 
to  make  them  edible.''   (TMphasls  added) 


I  am  of  the  opinion  that  the  Spanish  Olives,  the  Green  Ripe 
Olives  and  the  Hioe  wlives,  processed  as  set  forth  in  your 


sc 


request  are  olives  which  have  been  subjected  to  such  prenara«> 
tioa  and  processing  In  order  to  be  made  edible  that  they  must 
be  considered  as  a  "prepared"  or  "processed"  fruit  rather 
than  a  "fresh  fruit"  and  therefore  may  not  be  sold  at  the 
Farmers  ^Market* 


Respectfully  submitted* 


CITY  ATTORNEY 


To:  Chief  Administrative  Officer 


Mmmaaw  12«  1948 


3UBJiX3T:        RIGHT   OF  liEIRS    OF  DKCEkS^ 

OF    POLICE    \.i:  .    'lO   PAYMENTS 

FOK  ACCUViLi.';  ...>Tnffi  CRETMTED 

TO  MSJ^i'JR  iv'i    '.  .  ■  J  OF  DEATH. 


Gentlemen: 


I  have  your  ra quest  for  an  opinion  as  follows: 

RLjUaST 
"ITnder  section  35.5^  or  tKe  Charter  of  the  City  and 
County  of  San  Franolaoo  and  the  var:oua  subdivisions  of 
said  section,  the  Police  Comiaisai  on  may  authorize  the 
Chief  of  Police  to  require  the  members  of  the  Police 
Department  to  work  in  excess  of  the  basic  week  of  service 
during  any  one  week, 

"It  has  been  the  policy  of  the  Police  Commission  to 
allow  the  mwibers  who  perform  this  extra  service  tixe  option 
of  compensation  or  equivalent  tl^ne  off  at  a  later  date*  For 
those  members  who  elect  to  take  the  time  off  at  a  la tor 
date,  the  time  worked  is  accredited  to  tl^elr  aeoumul&ted 
overtime* 

"Since  the  beglnnin-;  of  tht2  present  calendar  year,  nine 
active  members  of  the  department  have  died*  All  of  these 
membera  had  extra  time  accredited  to  them  for  services  per- 
formed under  the  provisions  of  the  various  subdlvi alone  of 
Section  55»5^  of  tiie  Charter*   It  is  the  belief  of  tliis  Com- 
mission ttiat  the  heirs  of  these  members  should  be  paid  the 
amount  of  the  overtime  accredited  to  them  at  the  hourly 
ccanpensation  rate  in  effect  at  the  time  of  death* 

"This  matter  has  been  discussed  informally  with  members 
of  the  Civil  Service  Department  and  the  Controller's  Office, 
and  we  have  been  informed  that  it  has  been  tlie  policy  not 
to  reimburse  anyone  for  such  extra  duty  performed  after  the 
individual  who  earned  same  has  died* 

*We  would  appreciate  a  ruling  from  you  on  this  matter  as 
explained  above." 

OPINION 

The  applicable  provisions  of  the  Charter  are  as  follows: 

"SECTION  35.5^  (d)  Whenever  in  the  JudgKient  of  the  police 
ooramission  public  interest  requires  the  services  of  any 
member  to  serve  in  excess  of  the  basic  week  of  service  during 
any  week,  the  said  ijolice  commission  may  authorise  tiie  chief 
of  police  to  permit  said  service,  and  said  member  shall  be 
compensated  therefor  or  shall  receive  equivalent  time  credited 
to  him  in  lieu  thereof  in  accordance  with  this  subseotioa* 


"For  service  performed  In  exoeas  of  the  basic  week, 
meiBbers  shall  be  compensated  on  the  basis  of  straight 
tlae  in  aecordanoe  T?ith  tlxe  ratio  which  said  excess 
service  bears  to  the  basic  week  of  service  and  tne 
annual  compensation  provided  therefor  in  section  35.5, 
or  in  lieu  thereof  equivalent  tliae  off  duty  with  pay. 

"The  police  comsiission  is  hereby  authorised  to  require 
a  meaiber  or  members  to  work  more  than  forty- four  (44) 
hours  per  week  in  any  week  when  public  necessity  requires 
such  serviees,  and  the  meaber  or  moaberB   so  serving  more 
than  forty-foiir  (44)  hours  sbiall  be  irp?anted  added  compensa- 
tion or  time  off  with  pay  for  said  extra  service  perforsied," 

It  is  to  be  noted  tliat  xinder  the  wording  of  the  forefjoing 
provisions  the  member  shall  be  ccmpenaated  for  duly  authorised  extra 
time  worked  or  in  lieu  tliereof  liliall  be  granted  equivalent  time  off 
duty  with  pay*   The  mandatory  wording  of  Section  35.5s  thus  creates 
a  unilateral  obligation  on  ti:ie  part  of  the  City  and  County  to  pay 
money  to  the  mciiiber  for  properly  authorised  overtime  worked  without 
further  consideration  on  the  part  of  the  member,  and  it  may  be  paid 
as  extra  compensation  at  the  time  the  overt inie  is  worked,  or  as 
continuing  salary  while  the  employee  is  absent  from  duty*   Until 
the  obligation  is  discharged  in  either  one  of  the  fore^^oing  manners 
the  liability  to  ccmpensate  for  the  overtime  work  continues j,  and 
this  liability  may  be  enforced  in  an  action  by  the  employee  upon 
his  separation  from  service  ithout  havin^^  taken  the  equivalent  time 
off.    (See:   Clark  v*  Personnel  Board,  56  Cal.  App.  2d  499;  iloward 
V.  Lampton,  87  A.C.A*  529.)   Upon  the  m«aber's  death  without  havin^^ 
been  Granted  the  equivalent  tine  off  with  pay,  this  rigiit  of  action 
Inures  to  the  benefit  of  liis  personal  representative.    (Sec.  573, 
Coue  of  Civil  I'rocedure.) 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
heirs  or  personal  representatives  of  the  deceased  member  having 
properly  authorized  accumulated  ovortiue  to  his  credit  at  the  time 
of  deat.:  should  be  paid  the  cash  eauivelent  of  such  overtime  upon  a 
proper  showin/L^  of  their  right  to  succeed  thereto* 

Very  truly  yours. 


TJB  JOHN  J.  0» TOOLE,  City  Attorney. 


^^oC 


November  23,    194^ 

SUBJiuCT:      REJECTION   OF  LOW  BID  FOR  WAWHA  CLUBHOUSE. 

Dear  Sirs: 

I  hove  your  letter  under  dete  of  November  16,  I94d»  wherein 
you  submit  to  me  a  bid  presented  by  Alfred  P.  Fisher,  offering  to 
perform  the  construction  work  on  the  Wawona  Clubhouise  and  certain 
incidentals  thereto  for  the  Recreation  CoiniT.ission  at  a  price  of 
110^,7^5*00,  subject  to  certain  deductions  being  made  in  the  event 
that  the  work  is  curtailed.   Your  proposals  to  do  the  work  provide 
that  "all  offers  must  be  made  on  the  proposal  form  bound  with  the 
specifications",  I^,  Fisher  did  not  follow  this  particular  speci- 
fication, but  typed  out  on  his  own  letterhead  his  offer  in  regard 
to  the  con St  miction.  While  the  offer  was  not  on  the  specifications 
furnished  by  the  City,  I  an  advised  that  it  practically  complies 
with  them.  True,  there  is  contained  in  the  specif Iccitions  that  no 
alterations  or  erasures  shall  be  permitted,  and  in  looking  over  Mr, 
Fisher* 8  bid,  I  find  the  following  crossed  out  in  the  next  to  the 

last  paragraph:   "certified  check  in  the  amount  of  ".   In 

lieu  of  the  certified  cheek,  Mr,  Fisher  furnished  you  a  bid  bond  in 
the  sum  of  $15,000,00,  which  would  seem  to  comply  with  the  present 
Ordinance, 

In  other  words,  Mr,  Fisher  has  practically  complied  with  your 
proposals  with  the  exception  that  instead  of  using  your  bid  form,  he 
placed  his  bid  on  his  own  stationery,   I  further  understand  that  at 
the  time  of  closing  of  the  reception  for  bids  Mr,  Fisher  did  not  have 
his  bid  Inclosed  in  an  envelope,  but  that  he  did  have  an  envelope 
properly  endorsed  and  offered  to  inclose  the  bid  in  it,  but  was  ad- 
vised by  whoever  was  in  charge  of  receiving  the  bids  that  this  was 
not  necessary, 

OPINION 

It  is  not  every  bid  thet  does  not  exactly  comply  with  specifi- 
cations that  can  be  rejected  for  non-corrpliionce.   As  far  back  as 
April  4,  1933,  1  had  occasion  to  advise  the  Board  of  Public  Works 
that  unless  the  departure  from  the  proposal  had  some  direct  effect 
on  the  bid  it  is  not  proper  to  reject  it  on  the  ground  of  non-compliance, 
and  I  cited  the  case  of  Faist  v.  The  Mayor  of  the  City  of  Hoboken>  60 
Atl,  1120,  where  the  court  said: 

"Mere  irregularity  of  a  bid  will  not  Justify  its  re- 
jection by  a  municipal  body  charged  with  a  duty  of  award- 
ing a  contract  to  the  lowest  bidder.  The  form  of  the  bid, 
not  being  embodied  in  the  statute,  is  a  regulation  pres- 
cribed by  the  City;  and  failure  to  technically  comply  with 


t* 


the  form  required  will  not  defeat  the  right  of 
the  lowest  bidder,  to  have  the  contract,  if, 
after  the  bids  are  opened,  it  appears  there  has 
been  a  substantial  compliance  vvith  the  require- 
ments, and  he  tenders  himself  ready  to  execute 
the  requisite  contract  and  furnish  responsible 
bondsmen  or  good  security,  as  was  the  fact  in 
this  case." 

With  this  language  in  mind,  I  cannot  see  that  Mr,  Fisher's  de-> 
parture  from  specifications  was  so  serious  as  toauthorize  the  re- 
jection of  his  bid  and  the  acceptance  of  the  bid  next  in  line.   It 
seems  to  me  that  the  objections  made  to  Mr.  Fisher*s  bid  are  in  them- 
selres  rather  trivial  and  the  courts  would  not  sustain  rejection  on 
the  grounds  which  you  have  indicated* 

However,  I  further  understand  that  the  bids  have  far  exceeded 
your  estiniated  cost  of  this  particulfjr  improvement.   If  such  is  the 
case,  you  are  justified  in  rejecting  fall  oids,  and,  if  you  deem  it 
advisable,  to  change  your  specifications  in  such  manner  as  you  deem 
will  be  for  the  best  interest  of  the  department.  This  you  are 
authorised  to  do. 

I  understand  that  you  have  already  awarded  the  contract  to  the 
bidder  next  in  line  after  Mr.  Fisher.   If  such  is  the  case,  you 
should  set  aside  any  award  so  made  and  advise  all  bidders  that  all 
bids  are  rejected  and  that  your  specifications  will  be  revised  and 
that  you  will  advertise  for  new  bids. 

I  am  herewith  returning  you  your  specifications  and  your  cor- 
respondence with  Mr.  Fisher. 

B«8peetfully  subnitted. 


CITY  ATTORNEI. 

To:  Recreation  Department 
JJO»T 


^^c 


^ 


November  29 »  194^ 


SUBJECT:   QUESTION  OF  RESIDBNCE  0?  WILLIAM  D.  KILDUFF  RE  APPOINTMENT 
TO  CITY  PLANNING  COMMISSION. 

D«ar  Sira: 

This  will  acknowledge  receipt  of  rour  request  for  an  opinion  as 
to  the  residential  qualifications  of  William  D,  Kilduff  for  appoint- 
ment to  the  position  of  City  Plaiming  Comaissioner. 

Tou  submit  the  following  affidavit  of  Mr.  Kilduff: 

"My  father  was  an  officer  of  the  United  States 
Navy,  arid  during  my  youth  we  lived  at  military 
reservations  both  inside  and  outside  of  the 
United  States,   I  reached  my  majority  while 
an  undergraduate  at  Princeton  University. 

■I  graduated  from  Princeton  University  on  June 
14*  1941  and  reported  for  active  duty  as  an 
officer  in  the  United  States  Amy  on  July  1, 
1941 f  at  Carlisle,  Pennsylvania. 

"I  came  to  San  Frtncisco  on  July  5»  1943,  and 
remained  here  until  I  reported  for  duty  at 
Fort  Ord,  California,  on  July  10,  1943.  While 
in  San  Francisco,  I  admired  the  beauty  of  the 
City  and  the  friendliness  of  its  people  and  in- 
tended that  this  would  be  the  place  where  I 
would  reside. 

"I  was  released  to  inactive  status  from  the  United 
States  Army  on  December  17,  1945,  and  came  ia- 
oMdictely  to  San  Francisco  where  I  obtained  em- 
ployment, married,  and  made  my  home. 

*I  have  never  voted  anywhere  but  in  San  Francisco. 

■Since  July,  1943,  I  intended  to  reside  in  San 
Francisco,  and  I  have  considered  myself  a  resi- 
dent of  Stn  Frctncisco,  and  have  never  intended 
nor  intend  to  reside  elsewhere." 

OPINION 

The  information  received  would  indicate  that  the  question  arises 
whether  Mr.  Kilduff  could  become  a  resident  while  living  in  San  Fran- 
cisco and  being  on  active  duty  with  the  United  otates  Army  and  inten- 
ding that  San  Francisco  should  be  his  place  of  residence. 


2. 


Section  2if3  of  the  Government  Code  sets  forth  as  follows: 

"Residence;   Existence »  Every  person  has,  In 
law,  a  residence." 

Section  244  of  the  Qovernxnent  Code  sets  forth  the  rules  to 
be  observed  in  determining  the  place  of  residence.  The  ones  per- 
tinent to  the  instant  inquiry  are: 

**(a)   It  is  the  place  where  one  rem&lns  when  not 
called  elsewhere  for  labor  or  other  speci£>l  or 
temporary  purpose,  and  to  which  he  returns  in 
seasons  of  repose. 

"(b)  There  can  only  be  one  residence. 

to)   A  residence  can  not  be  lost  until  another 
is  gained. 

"(d)  The  residence  of  the  f ether  during  his  life, 
and  after  his  decsth  the  residence  of  the  mother, 
while  she  remains  unmarried,  is  the  residence  of 
the  xuunarried  minor  child. 

"(g)  The  residence  can  be  changed  only  by  the 
tinion  of  act  and  intent." 

Thus,  we  see  that  Mr.  Kilduff  became  free  to  choose  his  own 
place  of  residence  upon  reaching  his  twenty- first  birthdate,  which 
event  occurred  while  he  was  a  student  at  Princeton  University.   Im- 
mediately upon  his  graduation,  he  entered  the  services  of  the  United 
States  Ai:*my  and  eventualJy  came  to  San  freincisco  whereupon  he  states 
that  he  formilated  the  intent  to  make  it  his  permanent  residence. 

•The  matter  of  residence  is  essentially  one  of 
intention."  Joe  Lowe  Corp..  v.  Rasmusson.  53 
Cal.  App.  {2)TW. 

Does  the  fact  that  Mr.  Kilduff  was  in  the  services  of  the  United 
States  Army  when  he  was  in  San  Francisco  prevent  him  from  formulating 
the  intent  to  make  it  his  legal  residence? 

The  Court  in  the  case  of  Berger  y.  Superior  Court.  79  Cal.  App. 
(2)  425  at  429,  in  discussing  the  residence  of  persons  in  military 
service  states: 

"If  therefore,  petitioner  desired  to  change  his 
legal  residence  to  C£.llfornia  after  he  was  sta- 
tioned in  Califoznaia  there  was  nothing  to  prevent 
him  from  doing  so.   He  was  living  in  California 
and  all  that  was  required  to  make  him  a  legal  resi- 
dent was  a  decision  or  intention  on  his  part  to  be- 
come a  resident  of  California." 
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Th«  Appellate  Court  in  the  Berger  case  cites  Percy  y.  Percy >  16d 
Cal.  765,  which  holds: 

"The  fact  that  at  the  time  in  question  he  was  on 
military  duty  in  an  army  camp  did  not  preclude 
him  froB  establishing  his  residence  there  if  he 
so  desired."   (Citing  cases) 

In  the  ease  of  Johnston  t.  Benton .  73  Cal,  App.  565,  in  discus- 
sing the  intention  of  an  officer  stationed  at  the  Presidio  of  San 
Francisco  as  to  the  county  of  his  residence,  the  court  stated: 

•Whenever  the  question  of  intention  of  a  person 
is  at  issue,  it  may  be  proved  by  direct  testi- 
mony of  such  person  .••.."  (Citing  cases) 

Tou  are  therefore  advised  that  if  from  all  the  facts  you  find 
that  ViT,   Kilduff  in  July,  1943 »  did  intend  to  permaiiently  make  his 
residence  in  San  Fr&ncisco,  there  was  such  a  union  of  act  and  intent* 
which  would  make  him  a  resident  as  of  that  date.   If  he  has  never 
since  changed  his  intention  of  residency,  he  then  remained  a  resident 
of  San  Francisco  from  that  period  of  time. 

If  it  is  your  determination  that  he  was  a  resident  of  San  Fran- 
cisco, the  fact  that  he  subsequently  served  two  years  duty  with  the 
United  States  Army  before  his  return  to  San  Francisco  would  not  dis- 
qualify Mr.  Kilduff  for  appointment  as  a  Commissioner  on  the  City 
Planning  Coimiission  under  Section  7  of  the  Cht-rter,  as  such  performance 
of  duties  is  not  within  the  contemplation  of  that  Section. 

Respectfully  submitted. 


CITY  ATTORKST. 
J0J(c8 


To:   Office  of  the  MSyor, 


i/:ioS 


Novdatwr  29,    19<»d 

JUBJ^CT:       v^Lf  C.aCASSiiS,   FfikS  OK   IHSPECTlOU   BI  HtiALTH  DS?ART- 

■  -  i". 

i^«ar  Jlr: 

This  uffic«  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"HaliB  h.  Co»,    550    -eventh  Stroot,    .nd   the    jfjlden 
West  Calf  Oo*,   712  Tehaina  iitreet,   receive  Ciilf 
careesses  from  outsids  tne  city  la  aceordancs 
vith     ec.    536(b)   of  the   ?4unicipal  Health  Code. 
Until  rectsntly  they  have   paid  fees  to  cover  costs 
of  inspection  in  3iecord«nce  with  See*   53^(a) 
of  said  code* 

"uecently  the  inspection  fees  Incorporated  in 
said  Jec*   536(&)  were  increased  and  the  two 
Xirais  h«vc  reXHised  to  continue  psynent  of  feesi 
contyjttding  they  are  not  liable   for   such  fee  pay- 
aents* 

"Sill  you  plejuse  advise  as  to  whether  the  firms 
rtrttiiti^jaed  are  required  to  pay  f*ea  as  set  forth 
in  ^ec»   53d(a)   of  the  Health  Code." 

Investigation  haa  revealed  that  the   c&lves  in  question 
are  killed  outside  of  San  Francisco  And  the   carcasses  are 
brought  to  t  «  firms  isentioned  in  your  request  where  t  ey 
are  inspected  and  t  ereafter  delivered  to  other  persons 
without  being  dressed  or  rnade  ready  j  01    aiaricet  ut  the   flrns 
nestioned  in  the   request* 

The  inspection  of  calf  earcasees  broug:ht  into  tlis 
Citv  and  County  uf  .jan  Francisco  is  required  by  .Section 
536(b)  of  the   Health  :,ode  of  the  Uan  Iraztcisco  yiunicipal   "ode 
which  pjovidss  in  part  as  follows: 

*****  each  of  said  carcasses  of  such 
calves  oust  be  inspected  and  stamped 
and  HiarKed  by  the  ue{:«rt»ent  at  the   point 
of  arrival  of  said  eareasses  of  aueh 
calves  in  the  City  and  County  of  :>Ati 
Francisco,   or  at  th.ir  firot  place  of 
rest*" 


Ssetion  53B  of  th«  Usalth  Codo  of  thm  San  Francisco 
Itaiieipal  Cod*  entitled  tB9s  and  Charg««  provides  in  part 
as  follows: 

"For  the   purpose  of  mee'Ung  and  providing 
for  the  cost  of  the   inspection  and  examination 
provided  for  in  this  Article,   the  following 
fees  s^iall  be  paid  to  the  Tax  Collector  uf 
tlie  City  and  Count/: 


"(a)     All  ('Arsons,   firms  and  corporations 

Market  in  the   Citya^d  County    >f  :-an   Frinciaco 
any  01    bxie   animals  mentioned  in  ..ection  53o 
of  this  Article  shall  pay  the  sum  of  Ti^j^ 
{3fi)  0'^.  Xi  per  each  one  hundred  (100)  pounds 
of  the  ijiieat  of  said  anidials  as  weighed  after 
said  aaiittsls  ttave  been  killed  and  dressed: 
provided,   tiiat  the  minimum  isonthly  sum     aid 
shall   je  not  less  than  JfoivTY  (.i40.00)   dollars.* 
(iuBphasis  added) 

The  above   section  provides  that  "persons,   fines  and 
corporations  killing,   dressing  mx^  makirj^  ready  for  frarket   • 
ftny  of  the  animals  mentioned  in  oection  536**  aust  pay  the 
fee  to  help  defray  the  co»t  of  inspection*     It  la  ray  opinion 
that  in  order  to  collect  the  fee,   it  is  not  necessary  that 
the  killing,  dressing  and  staking  ready  for  market  of  the 
animals  all  be  done  in  the  Uity  and  County  of  uan  Francisco 
out  tfiat  ix  utix  Qy>g  of  such  acts  is  perfor:ned  in  the  City 
and  County  of  siaa.  Francisco  and  the  animals  are  required  to 
be  inspected,   that  the  person,   fira  or  corporation  is  then 
liable  for  the   Inspection  fee.     The  purpose  of  the  requiring 
the  in;>pectlon  fee  is  to  help  defray  the  cost  of  tne  required 
inspection.     I  feel  therefore  that  the   intention  of  the  Board 
of  iiupervlsors  in  drafting  the  provisions  of  this  section 
require  the  word  ''and"  to  be  corsstrued  as  "or". 


^ee: 


Blanco  V.  X.A.C., 
'^k   Cal.  (2d)  534  at  5S7 


where  the  court  stated: 


"Moreover,  the  vord  'and*  say  soat times 
be  interpreted  as  »or*  to  carry  out  Ute 
Intention  of  the  L*igislature  in  o  rafting 
a  statute,   (^ee  leople  v.  hool,  27   Cal. 


#3 


572;  tfashbuTB  v.  Lyons,  97  Cal.   314, 
315  Z32  J.   31fi/;   Dlggina  t.  Hartaho 
lOd  Cal,   154  741  i  .   ^31/ 1    f/«Nutt  ▼. 


315  Z32  }■•   310/;   Dlggina  t.  Hartahorna, 
lOd  Cal,   154  Z41  ^-   ^31/;    f'^Nutt  ▼. 
City  ojf  Loa  <aigal«»,  137  Cal.  245  Z^Ol 


r.   59ii/;   iantoa  v.   Dondero,   11  Cal. 
App.  2d  720  /54  f.   2d  764/.)" 

Howarar,  It  appears  trtat  in  the   instant  casa  tha  e&lvet 
ara  naithar  killed,  dressed  nor  -nade  ready  for  market  in  the 
City  «ind  County  uf  ^an  Francisco  within  tiie  taeaning  of     ection 
53Bla>  of  the  Health  Code  of  the   ;>a&  iranciseo  li^micipal  Code 
and  for  that  reason  the  firms  in    <-ueetion  are  not  required  to 
pay  the   inspection  fees  set  forth  in  that  section. 

Respectfully  submitted. 


CXff  AITO.ai^X 


To:  Chief  AdainistratiTS  Officer 


D«e«mber  2»  1946 


3UBJ&CT:     WATBR  NAT  BK  rtfftHISHSD  ^aT£  FISH  MATCHEiiT  PROJECT. 
])«ar  Sir: 

Tou  hsT9  asked  wh«th«r  the  City  mcy  r«leas«  a  Quantity  of  winter 
from  the  ^'oeetiBiA  Reservoir  into  a  series  of  ponds  to  be  constructed 
upon  City  lioi'i  by  the  State  Fish  and  Q&ne  Comisslon  and  then  to  b« 
diseharfed  into  lioccasin  Creek. 

OPIOIDS 

In  the  furnishing  of  twenty  cubic  feet  of  wet^r  per  second  for 
the  use  by  the  3tate  in  a  hatcheiry  to  be  constructed  by  thea,  the 
obvious  thing  to  gu^rd  against  is  our  water  rights.  It  would  appeerr 
that  as  the^e  waters  furnished  for  the  purpose  stated  are  really 
foreign  waters,  we  have  the  ri^ht  to  discontinue  the  discharge  of 
thea  at  &ny  time  and  the  State  or  anyone  else  could  not  aecuire  any 
right  to  then.  The  proposed  weters  coKse  from  the  bet^d  waters  of  the 
Tuolumne  Kiver  and  are  hence  foreign  to  the  Koccaain  CreeV •   It  w&s 
held  in 

g.  C.  Horst  Co.  V.  Kew  Blue  ?t.  I^^Jin.  Co.. 
177  C&1.  631, 

"Foreign  waters  are  those  which  originate  outside 
the  watershed  of  the  streaa  in  which  they  are  found 
and  which  reach  the  stream  by  artificial  raeims.   It 
is  well  established  that  the  percon  who  introduces 
foreign  waters  into  a  streaa  say  discontinue  their 
introduction  and  that  riparien  and  other  users  below 
hid  cannot  aecuire  a  right  agidnst  the  creator  of 
the  flow,  either  by  appropriation  or  prescription 
to  the  continued  augmentation  of  the  natural  flow." 
(Cited  in  L.  yini  Estate  Co.  y.  Walsh.  K   Cal.  (2) 
254;  ;>tevend  v.  CiOcdale  lxi'\   ni;^t,.  13  Ci.1.  (2)  343.) 

In  the  later  ease  of  Stevens  ▼.  Oekdale  Irrigati<»i  District.  13  Cal. 
(2)  3^3 »  the  iupreae  6ourt  o^  G.-iii^orria  In  citing  the  Horat  case, 
supra,  stated: 

"Waters  brought  iu  from  a  different  watershed  and  re- 
dueed  to  possessiun  are  private  property  during  the 
period  of  possession.  When  possession  of  the  actual 
water,  or  corpus,  has  boen  rolinruished,  or  lo£t  by 
discharflre  without  intent  to  recapture,  property  in  it 
ceases.  This  is  not  the  nbandoneeat  of  t  w:::ter  right, 
but  merely  the  abandonirtent  of  specific  portions  of 
water,  i.e.,  tlie  very  pirticles  which  are  disehtrged 
or  have  ese«p«4  freei  control." 
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The  (tourt  also  In  this  case  In  siumr.a rising  the  rule  st&ted  vdth 
respect  to  foreign  waters  points  out  that  there 

*pigy  be  exceptions*  as  perhaps  where  the  arti- 
TTcial  condition  has  become  inherently  per- 
leanent  £nd   there  has  been  a  dedication  to  the 
public  use,  or  where  the  drainage  is  stopped 
wantonly  to  harm  a  lower  p&jrty,  without  other 
object •■ 

Therefore  to  avoid  ^ny  clain  that  may  hereafter  be  made,  not 
only  by  the  State  to  the  waters  furnished  for  the  purpose  stated, 
but  likewise  for  the  Districts  dovAustreajn  and  the  riparian  owners 
along  the  Tuoluame  attacking  the  transaction  as  an  illegal  diver- 
sion of  waters  and  outiiide  the  terras  of  the  Raker  Act,  a  revocable 
permit  should  be  granted  the  State  for  the  purposes  stated  and  a 
stipulation  contained  therein  to  the  effect  thst  in  the  event  the 
City  should  ever  require  the  twenty  cubic  feet  of  water,  either  for 
domestic  pxu*poaed  or  sny   other  purposes  stated  under  the  Raker  Act, 
the  City  sho\ild  have  the  right  to  discontinue  the  discharge  of  such 
waters • 

It  is  understood  that  these  waters  after  passing  through  the 
fish  ponds  would  eventually  be  recaptured  by  the  Don  Pedro  Reservoir 
(where  they  would  be  captured  tnyinray  «t  the  present  tirae  if  they 
passed  through  tho  tunnel )»  and  are  available  to  the  districts  and 
the  ripariiin  owners  of  the  Tuolumne,  and  thus  it  is  difficult  to 
conceive  of  r^j   objection  on  their  vart  when  the  City  merely  uses 
the  natural  water  course  of  Moccasin  Creek  to  bring  the  waters  to 
ths  sane  present  destination • 

Respectfully  submitted, 

cm  ATTORKET. 


To:  Manager  of  Utilities 


^jzy  o 


I>«o«tQb«r  7,   1948 


stmjBCTt    »uiu)ri»  cons  -  isTTiSpr-  «  -  05  of. 

TOIBIHIR  BUILD  life   BKI«G  m  OR 

RBF4IRKD  JftlST  BK  BW  TJOH*   IIWO  LINK 
»TTB  ALL  PROVISIONS   OP  TMS  CC«>B. 


Q«ntl«B*n I 

I  h«T«  your  request  for  an  opinion  as  follows  t 

R  B  U  P  B  S  T 

"IQ  oomMotloa  with  th«  praotleal  applloatlon 
of  tt»  now  San  FraiMlaoo  B^ilXdlng  Coae  of  1947,  a 
question  has  aria*n  in  eonaaotion  with  whleh  wa 
would  Ilka  to  obtain  your  opinion  as  to  the  proper 
intorpretatloQ  of  a  oartain  section  of  the  Co<^a« 
^  would  Ilka  an  opinion  apaoifleall7  on  tha  follow* 
ing  quastiont 

**Whara  an  alteration  <»>  addition  or  z*apair 
is  to  be  made  to  an  exiating  huilding  oon- 
a true ted  undar  the  earlier  code,  to  what 
extant  must  the  building  being  altered  (as 
diatinet  froa  the  addition  or  alteration 
thereto)  be  brought  into  line  (by  recozi- 
atruotlon)  with  the  requirements  of  the 
1947  oodetr* 

This  queetlOQ  to  ss/  aind  involves  an  Interpretation 
of  Sec.  lOS,   Also,  see  Sections  2,  102,  and  106. 

•in  a  letter  dated  February  4,  1948,  you  ren- 
dered an  opinion  in  reply  to  a  request  by  the  Boar4 
of  Permit  Appeals  on  a  somewhat  sljHilar  but  more 
speolfie  requirement  In  eonneotlon  with  sprinkler 
systesia.   In  this  opinion,  w.^iioh  applied  particularly 
to  sprinkler  ey8t«Qaa,  you  believed  that  at  least  for 
all  t^iose  buildings  whloh  would  eone  under  the  State 
Housing  &ot  tliat  law  would  retroactively  affect  any 
entire  building  to  vidoh  an  alteration  or  addition  was 
to  be  Bade.  In  this  Aot  it  apparently  apeolfically 
stated  that  'all  struotiural  n^les  apply  to  apartments 
or  hotels  being  biailt  or  altered.* 

"However,  the  state  Housing  Aot  applies  only  to 
very  speolfie  types  of  structures,  particularly 
aparttuent  houses  and  hotels,  whereas  oiur  question 
would  apply  to  all  existing  buildings. 


#t 

"It  e««ua«   to  flw  that  It  must  b«  appflir«nt 
that  it  «o\a<i  b«  ifly(>vtteti«ftbl«.  If  a  bullcting 
peralt  ««r»  roquest^d  r«arz>atigii3S  ««rtaia 
parti. tioixB   In  th*  Old  Crocker  Building  ^  to  foroe 
tlia  ownM*  of  that  structure  viloh  «a«  built 
prior  to  1906,   into  what  would  ba  almoat  a  oon- 
pleta  reconstruction  of  it* 

"Sueh  a  rulini^  wo-old  foroe  the  owner  to  meet 
•ueh  reqaiz^menta  of  our  preaent  oode«  a«  thoae 
for  lateral  (earthquaka)  foraMij^  axtenalon  of 
apriokler  ayateras,  types  and  eharaater  of  lathing 
and  plastering  (motal  lathing  and  plastering)   anc^e 
towera,  nuaber  of  stairwaya^  etc* 

"Your  early  eonslderation  of  thia  matter  would 
be  greatly  a^.>preoiated  slnoe  it  la  a  problem  wbioh 
has  owae  before  ua  repeatedly  and  will  oontimie  to 
do  so.* 


0  p  1  a  I  0  H 

You  will  note  that  Section  lOS  of  the  Building  Code  pro- 
Tidea,  in  part,  as  follows: 

"Additions,  alterations,  repairs  and  change  in 
uae  or  oooupanoy  in  all  structures  shall  ccaply  with 
the  provisions  for  new  structures  except  as  other- 
wise provided  in  aeetlons  104,  10&  and  S02  of  this 
Code,* 

I  can  find  no  basis  for  construing  this  language  to  mean 
that  when  x^palr  or  alteration  work  la  ^rforsaed  on  a  building 
that  othor  portions  of  the  building  not  affested  by  such  repair 
or  alteration  Bust  be  reocnatructed  so  as  to  bring  the  entire 
building  into  line  with  the  re quir ei.ieata  of  tne  Code.   auch  a 
constz*uetion  is  unreasonable  and  would  only  serve  to  thwart 
rather  than  effeotuate  the  purpose  of  Uie  Code  as  expressed  in 
fteetion  102*    If,  for  exa!:q;>le,  a  certain  amount  of  repair  work 
ia  neoescary  on  a  building  to  properly  protect  the  building  and 
the  occupants  thereof,  it  la  reasonable  to  expect  that  in  many 
instanees  suoh  work  would  not  be  performed  if  the  owner  had,  in 
addition,  to  reoonutruot  his  entire  building  to  bring  it  in  line 
with  the  provisiooa  of  tho  new  code*   Further,  suoh  a  eonstruotlon 
would  in  eff«et  make  the  law  operate  retrospectively,  and  a  statute 
may  not  be  so  eooa trued  xmless  the  intent  to  make  it  so  operate 
clearly  appears  fz^om  the  language  aa«d«   So  auob  intent  is  mani- 
fest in  the  language  quoted. 

How«ver,  with  reference  to  a  change  in  use  of  a  building, 
the  Code  pirovides  in  Section  105  that 

"no  change  shall  be  made  in  the  charaeter  of  oceupaney 
or  use  of  any  building  which  would  put  the  building 


**to  a  tflfr«r«nt  aa«  unless  auch  building  1« 
nad«  to  comply  with  th«  requir«si:;ient0  of  this 
Cod«  for  that  us«  •  .  •" 

I  ta\{:e  this  lang\ia^,«  to  aaaan  axaotly  vhat  It  saya,  and  that  if 
a  building  is  ohafx^;ed  from  one  uae  to  another,  then  the  enti2>e 
buildiog  mimt   be  brought  In  line  «lth  the  provisloos  of  tha 
aede  applieable  to  the  ohan^ad  uae* 

In  70iir  letter  you  refer  to  my  opinion  of  FebruaxTr  *» 
1948^  but  you  (iiv9   that  opinion  a  broader  interpretation  than 
la  -warranted  by  the  language  uaad«   That  opinion  ia  limited  to 
the  partioular  probleB  preaenteKl  and  merely  pointa  out  that 
under  the  state  law  and  our  building  code,  if  a  building  ia 
altered  and  an  addition  toade  thereto,  and  as  a  result  a  basenent 
or  cellar  is  created  having  an  area  r;>**Ater  than  l&OO  square 
feet,  an  automatlo  sprinlcler  system  Bust  be  installed. 

In  eonolusion,  you  are  advised  that  it  la  my  opinion 
that  Section  103  reqaires  that  additions,  altorat? ons  or  repairs 
to  a  bvillc'lnii  muat  ccraiply  with  the  provisions  of  the  neii  building 
code  but  that  it  does  not  require  that  portions  of  the  buildins 
not  affected  by  auoh  vvork  be  rec<mstructed  so  as  to  bring  the 
entire  bullciin>^  in  line  vlth  the  new  code,  unless  a  change  ia 
titade  v^deh  M^ould  put  the  building  to  a  different  use,  in  which 
event  the  entire  building  mixat  coaaply  with  the  requirements  of 
Vie   code  for  t^uit  use. 

Very  troly  youre. 


JOaa  J«  0»TOOLS,  Olty  Attorney. 

TO  I   l;5l'i.T'.-l--'x  jF   rjLLIC  SOiKS 

Atteatlon:  'r.  -.  '".  Vewsan* 

VIA:  CniVT  .  OnflCHR 

T  . JOiS 

City  Hu^^,  .^..  .  ."aneisoo  2 

TJB 
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Dvcembor  S,  1948 
SUiUKCT:  ,  '^IGIBLF.3  FOK  AFPOINIMinr  TO 


This  offie*  la  In  receipt  of  your  ranuest  for  an  opinion 

il  1  nw  ■  • 


as  follovra; 


"Va  recently  announcau  an  examination  for  appoint- 
aant  to  the  position  of  Suparintandent,  isuraau  of 
huiXding  Inspection,  which  containad  tna  uaual 
rasidanticl  revuireujent,  naaaly,   raeidanca  in  tha 
City  hnd  County  of  :>an  Frsnclsco,  cind  at  laaat  ona 
yaar  of  such  residance   rrior  to  tha  data  cf  tha 
axaminntion. 

^Amonif,  tha  eiiglblaa  who  fllad  &n  appllci^tion  ^nd 
who  succaasfully  passad  tha  axsmination  is  <Mr. 
»Sidnay  ^«  Gorman,  who  on  his  application  stated 
his  prasant  mailing  addrass  to  ba  435  Fradarick 
Straat,   Saa  Francisco,  and  gsTC  that  sama  addrass 
at  his  prasant  lagal  addrass,  and  who  statad  ha 
had  baan  a  resident  of  San  Frencisco  for  three 
years  iaaediately  prior  to  the  date  of  his  applica- 
tion.    He  stated  further  that  he  had  not  been  re- 
gistered to  vote  nor  legally  entitled  to  vote  at 
any  place  but  Jen  Kr&nclsco  during  the  last  ye«r. 
For  tha  past  six  years  his  jreaent  employraent 
has  been  the  San  Francisco   Haval  Shipyard  at  Hunters 
Point. 

"/fter  adoption  of  the  list  of  eligibles,  on 

which  list  y'T,   Gorman's  name  appears  in  rank  No. 

1,  a  protest  challenging  the  residential  qualifications 

uf  rr.   Gorman  was  filed  with  the  Civil  service 

CommissioB  by  h.     ard  Dawson,   <7r..  Attorney   for  the 

civil  Service  Association  of  ^an  rrancisco.     In  his 

letter  2^>r.  Dawson  states  tliat  ^^r.   Gorraan  i     listed 

in  the  ^ian  Mateo  County  telephone  directory  as 

residing  at  130d  Alvarado  Avenue,   burling&me,   that 

Mr.  Goman  e^nd  his   family  actually  reside  there,  and 

that  the  residence  at  that  addresa  ia  in  Mi.   Gorman's 

name  and  taxes  thereon  have  bevn  paid  in  his  name. 

The  protestant  also   states  Uu^t    'r.   rorm&n*s  name 

is  included  in  various  professional  directories,   such 

as  the  American  'iociety  of  Civil  Engineers  (year 

Book  1947),   the  roster  of  Civil  Fngineers  and     urveyors, 

published  by  the  ;  ti-te  of  Cclifornia  1947-4B,   etc., 

as  residing  at  the  Burlingame  address.     In  answer  to 

that  point  Mr.  Gorman  refers  to  the  fact  that  the 


5«n  Francldce  section  of  th«  1946,   1947,  and 
1948  editions  of  the  year  book  ilat  him  hb  residing 
«t  435  Frederick  atreet,  San  Francisco,   i.nd  the 
1945  edition  at  344  Pacheco  street,   Sf»n  Francisco, 

•In  support  of  his  oan  Francisco  oualifici^tions 
Mr.   Goraea  states  that  he  was  oorii  in  San  Kr&ncisco 
in  id9<  and  resided  in  Jan  Francisco  continuouaiy 
until  1941*     He  furUier  states  tiiat  in  lAi  his 
wife*s  physician  recoaasended  that  she  move  froa 
San  Francisco  to  burlincaiae  on  account  of  sinus 
trouble,   from  which  sbe  had  suffered  for  a  number 
of  years.     Mccordiiigiy,   in  1941  Mr,   Cormein  moved 
froM  778  Faxon  Avenue,   3an  Francisco  to  the  turiingerae 
address  noted  a  dots,  end  for  the  first  tvo  or  three 
years  rented  the   prenises  in  lurlingame.     He  states 
that  when  he  first  noved  to  isur^ingame  he  registered 
to  vote  in  San  Mateo  County,  but  that  a  year  or  two 
later  in  about  1943  or  1944  he  reestaaished  his 
voting,  residence  in  oan  Francisco,   usinjs;  the  address 
435  Frederick  ;^treet,   :3an  Francisco  as  his  legal 
and  voting  address,     lie  states  that  ultimately 
he  purchased  the  property  in  uurlingane  as  the  former 
owner  placed  the  property  on  the  aarket  and  it  wns 
necessary  for  him  to  purchase  the  property   If  he 
«Ninted  to  remain  in  it* 

*Kr,  Coroan  states  that  the  residence  at  43$ 
Frederick  Street  is  ials  Ugal  i^nd  voting  residence 
and  that  he  lives  there  i>£irt  time  with  a  widoved 
sister  and  her  two  sons  tovard  whose  support  he 
coBtriLJutes. 

"Mr.  Gorman  states  that  he  r>eglstered  in  tdie  draft 
frMi  the  Jsurlingaae  address  and  points  out  that 
subse^.uently  he  reestablished  his  voting  residence 
in  San  Francisco. 

"Ve  have  verified  the  fact  that  f4r.  Ooman  voted 
la  San  Frctncisco  from  the  Frederick  street  address 
in  1946,   1947,  <*nd  1948.     No  check  was  made  of  the 
record  of  former  years.     He  stated  that  it  is  bis 
intention  to  ultiinately  return  to  Ian  Francisco 
with  his   faiBily  v>hen  his  wife's  health  will   permit 
and  Uiat  he  considers  San  Francisco  as  his  pemanent 
lei^  and  voting  address.     He  has  filed  a  letter 
with  us  to  that  effect.     He  has  also  filed  with 
us  a  letter  dated  September  24,  1948  signed  by  Dr. 
S.  V.   Christierson,   490  lost  street,   3an  Francisco, 
reading  as  follows: 

"•Mrs.    Sidney  Gorman  has  suffered   intermittently 
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froB  sinus  InfectionB,   for  which  she  ha a  b««n 
tre«t«d  by  toe  sine*  1932. 

"*0n  my  ndYle*  sh*  moTsd  to  i:.urllngame  In  1941, 
in  order  to  benefit  by  mor«  favor&ble  climate. 
5h9  has  lived  there  since   that  time  and  has  been 
definitely  benefited  thereby.* 

**Iou  will  no  dou-  t  recall  the  /rcher  case     s  veil 
as  Ute  Diersaen  case.     i>ft«r  the  courts  ruled  in 
favor  of  Archer,   the  CooimlsBion.   in  determining 
residential  sUbtus,   has  been  ,tuided  by  the  folxow-> 
log  ruling: 

*** Registration  to   /ote  shall  be  accepted   b,    the 
Civil  oer*vice  Comaission  in  the  absence  of  evidence 
to  the  contrary  as  presumptive  ur  prlna  facie 
evidence  of  residence  at  the  voting  address.     £ivi- 
dence  of  legal   residence  at  an  address  different 
froa  tiiat  at  which  registered  to  vote  must  be 
sufficient  to  satisfy  the  Coosiisaioa  beyond  all 
douct  that  the  individual  had  at  the   time  of  re- 
gistration or  voting  a  legal   residence  at  a  place 
different  from  bis  voting  address.* 

"Vill  yott  kindly  advise  us  in  your  opinion  if  the 
facts  as  here  set  forth  Justify  the  Conaiseion  in 
ruling  that  i>r.   (Jonaan  Is  not  a  resident  of  oan 
Francisco,  and  reaovlng  his  naae  froa  the  list 
of  eligibles." 

£  P  1  II  I  0  M 

nie  problem  presented  in  your  rt^^ui^st  centers  itself 
priioarily  about  the  point  as  to  whether,   under  the   facts  stated 
therein,   you  would  be  justified  in  removing  the  name  of  Mr.   i^idney 
3.  Gonoan  from  the  list  of  eligibles  for  appointment  to  thB  position 
uf  :<u{«rinteudent,  bureau  of  Building  Inspection,     the   Charter  eon- 
tains  the  necessary  authority  for  the   commission  to  rwnove  names 
from  lists  of  ellglbles.      These  sections  are  Section  145  which 
reads  in  part  as  follows: 

"The  commission  nay  remove  ail  names 

from  the  list  of  eliribles  i^fter  they  have 

remained  thereon  for  more  than  two  years 

and  all  names  thereon  shall   be  removed 

at  the  expiration  of  four  years.     The  eoMnission 

may,   however,   provide   in  the  scope-circular 

of  any  examination  that  the  list  of  eii(;lbles 

secured  thereby  shall  autonu^tlcally  expire  at 

a  date  not  less  than  two  or  more  than  four 

years  after  the  adoption  of  such  liot.** 


and  Ssction  11^7     hich  r«sds  in  part  »m  follows: 

"Any  eligible  aacurin^  standing  on 

•  list  by  fraud,   concsalnsnt  of  fact  or 

violation  of  commission  rules  s^isll  be 

remoTed  from  such  list  (*nd   If  certified 

or  assigned  to  a  position  shall  be  removed 

therefrom," 

It  is  obvious  that  Jeetion  li»5  bas  no  application  to  the 
facts  stated  in  your  rtt.x.BBt  v.nd  f  cci  rdingly  if  the  Comnissioa 
is  to  i  ct  in  reinovii^^  the  ellK.iMes  named  it  must  do  so  pursuant 
to  its  findings  under  ;>eetion  147* 

Section  144  v>f  the  Charter  deals  vith  the  question  of  who 
asy  apply  for  the  right  to  take  examinations  for  civil  service 
appointments  and  provides  in  pert  as  follows: 

•Any  citiaen  having  the  qualifications 
prescribed  by  section  7  of  this  charter 
may  submit  hiiaself  for  any  examination 
imder  conditions  established  b     the  civil 
service  cooalssion.   .    .   •<* 

The  District  Court  of  appeal  in  the  case  of  Dierssen  Vj 
Civil  tervice  Conanlssion.   43  Cal,   App,    (2)    53,   had  the    question 
of  interpretation  of  .Section  144  before   it  under  facts  similar 
to  the  Huestion  presented  in  yoar  request  and  unequivocally 
concluded  that  the  Civil  i>ej*vice  Commiaslon  •*ln  raasing  on 
auch  "^uestions,   inclu.  inf;  the  •^^uestion  of  residence*   •    •   acts 
in  a  qussio Judicial  capacity".     This  conclusion  of  the   covirt  is 
based  upon  reasoning  clearly  shoving  that  one  of  the  duties 
of  the  Civil  oervice  Commission  and  one  of  its  powers  is  to 
p^ss  upon  the  residence  of  &11  applicants  for  positions  in 
the  City's  service. 

Clearly  tho)   from  the  Charter  and  the  co\irt*s  decisions, 
the  Conamission  has  the  full  ;>ov>er  to  act  upon  the  facts  pre* 
sented.     The  Commission  must  be  guided  bv   its  own  rules  passed 
pursue nt  to  the  authority   contaitMid  in  the  C^iarter.     From  the 
reaidence  rule  quoted  in  your  rt^'uest,  f-^^r.  Gorman  appears  to 
laeet  the  resident  re  uircments  contiiined  therein  and  accordingly 
a  prima  facie   showing  of  residence  has  been  made  by  him  which 
would  bf!  sufficient  according  to  your  rule  to  establish  presumptive 
evidence  of  such  rosidence* 

However,   it   is   obvious  from  your  re-^^uest  thst  the  Consissloa 
has  sdditional  evidence  before   it  which  it  might  consider  ss  con 
flicting,   concerning  the  residence  of  Mr*   Gorman,  fend  it  is  therefore 
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Inposslbl*  as  a  matter  of  law  to  adTlsa  you  directly  upon  th«  point 
in  your  ra^uest* 

I  adrisa  you  Ui&t  the  Commisaion,  pos.-^essing  the  povers  of 
m   fact-finding  ^o6y,   must  apply  to  the  facts  so  presented  the  law 
as  set  forth  in  the  Charter,  the  court  decisions  and  the  Civil 
Service  rules,  i>nd  rule  accordingly. 


Respectfully  submitted, 


» 


CITX  ATO^SUEX 


To;  Civil  :;ervice  CoBsission 


^^/^ 


D«c«Tnb«r  9,  i-94d 
SUWfcCT:      Hi  .IMAET  ACTIv     .  ,    HIGHT  OF  CHIEF 


D«ar  Sir: 

This  office  Is   In  receipt  of  your  reoue«t  for  an  opinion  fis 
foiiovB: 

*I  r»spectfuily  request  an  Opinion,   for  ray 
guidance,   regarding  the    oisclpilrkary  irocedure, 
as  defined  in  l>ection  iS$,   of  the   Charter  of 
the  City  and  County  of  b»n  Pr*  ncisco,   on  the 
follow,  inf  points  I 

"H&s  the  Chief  of  Department,  <^8si««Uit  Chiefs 
and  t»attaiioQ  Chiefs  the  po  er  to   suspend  a 
member  of  the  department  for  infraction  of  the 
RuXes  of  the  Fire  :>«p«rtment  before  trial. 

"ejection  155  of  the  Charter  specifically  str-tes 
that  members  of  the  Deoartaent  8h«)ll  not  be 
subject  to  dismissal,   nor  to  punialanent  for 
any  breach  of  duty  or  misconduct,  except  for 
cause,    nor  until  after  a   fair  ^n;;   impartial 
tri.l   before   the  i;oor<j  of  Fire  Commissioners, 
upon  i-   verified   coakplaint  filed     itii   such 
CoBsnission  setting  forth  apeclflcally  the 
acts  complained  of,   i<n6  after  such  reasonable 
notice  to  thea  as  to  time  unA  place  of  hearings 
as  such  Commission  may,   by  rule,  prescribe. 
The  accused  shall  be  entitled,   upon  hearing, 
to  appear  personally  and  by  counsel;   to  hare 
a  public  trial;   and  to  secure  and  enforce,   free 
of  expense,   the  attendance  of  all     itnesses 
necessary  for  his  defense. 

**Take  the  case  of  a  member  who  throuf^h  intem- 
perance or  unlawful  acts  or  through  the  ruckiess 
oegXiiSence  of  bi:3  person  or  health  is  unable  to 
properly  perform  the  duties  of  a   Fireman  -  have 
not  the  chiefs  the  power  to  suspend  him  pending 
trial? 

"If  a  auiaber  should  resign  before  trial;   or 
After  trial  is  fouiul  not  guilty;   is  he  entitled 
to  his  compensation  during  the  time  of  his  sus- 
pennion? 

••lour  Opinion  on  the  above  will  be  appreciated.** 


it 

k  i.  i  ii  i  £  M 

Th«  question  presented  by  your  request  aay  be  suaunarlzed 
as  follows:   Is  the  act  of  a  Chief  in  suspending  a  member 
of  the  fire  Uepartaent  a  dismissal  or  a   punishment  of  said 
member? 

'  e  may  rule  out  the  .uestion  cf  vihether  this  aot  is 
a  dismissal  without  any  further  discussion  thus  leaving  the 
sole  question  to  be  decided,  would  this  act  of  suspension 
contravene  section  15$  of  the  Charter  of  the  City  end  County 
of  ban  Francisco  and  constitute  a  punishment* 

In  Marsh  v>  otate  bar  of  Califorrfia.  2  Gal,  (2d)  75, 
the  ;3 up reme  Court  steted  that  the  discipline  of  an  attorney 
by  suspension  from  practice  io  not  a  punishment  and  is  not 
punitive  in  character  but  is  for  the  protection  of  courts 
and  the  legal  profession.  '  ebster  International  Dictionary 
defines  the  word  ** punishment"  as  "a  pain,  suffering  or  loss 
inflicted  on  a  person  because  of  a  crime  or  offense." 

The  United  states  i>upr«w»e  Court  in  the  case  of  tishop  v. 
United  .states.  197  U.3.  334,  49  I*.  Bd.  780,  held  that  the 
suspension  of  a  naval  officer  charged  v>ith  drunkeneas  and 
neglect  of  duty  fron^  morning  until  evening  of  the  same  day, 
when  he  was  restored  to  duty,  to  five  tL-ne  to  investigate 
the  ease,  is  not  nuch  a  punishment  fv-r  the  offense  as  pre- 
cludes further  proceedings  against  him  by  court  na&rtial 
but  must  be  deemed  simply  a  temporary  precaution  for  the 
prasarvstioa  of  good  order  und  discipline,  uther  authorities 
likewise  indicate  that  actions  of  this  sort  are  not  punish- 
ment as  that  term  is  generally  understood. 

I  advise  you  therefore  that  the  suspensions  referred 
to  in  your  retjuest  by  a  Chief  during  the  pendency  of  a  trial 
are  not  punishments  as  such  tern  is  used  in  Section  155  end 
tharefoire  do  not  come  within  the  puz*view  of  said  section 
re4uiring  a  fair  and  impartial  trial  before  the  Fire  Commissioners 
before  they  may  be  carried  out,  but  constitute  a  temporary 
precaution  for  the  preservation  of  good  oxrder  and  discipline. 

Since  the  suspensions  referred  to  above  are  not  punish- 
meuM  ^s  this  term  is  used  in  Section  155  of  the  Charter, 
tba  question  next  pres<r>nted  is  whether  such  »cts  of  suspension 
may  be  exercised  by  the  chief  of  department  or  someone  designated 
as  acting  chief  during  his  absence.  Section  20  of  the  Charter 
provides  in  part  as  follows t 
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"Sftch  elective  officer  In  charge  of  an 
edalnl strati ye  office,  the  chief  executlre 
mnolnted  by  each  ooerd  or  commission, 
the  controller,  the  chief  atbnlnletrative 
officer,  £.nd  each  department  head  appointed 
by  the  chief  udmlnlstratlve  officer  shall 
hSTe  the  powers  and  (duties  of  a  department 
head,  except  as  otherv^lse  specifically  pro- 
vided In  this  charter* 

"Baeh  appointive  departaent  head  shall  be 
iMMdlately  responsible  to  the  chief  adminis- 
trative of  fleer  or  the  board  or  cotamlsslon, 
as  the  case  rnay  be,  for  the  administration 
of  his  department,  and  shall  file  an  annual 
reptrt  aad  make  such  other  reports,  estimates 
and  recna— mliitlons  at  the  time  and  in  the 
■amier  required  by  law,  or  as  re  :ulred  by 
tlui  chief  adilnlstratlve  officer,  board  or 
CMnlsslon." 

Section  36  provides  in  part  as  follows: 

*The  fire  commission  shall  appoint  a 
chief  of  department,  a  secretc<ry  i>nd  a 
department  physician  who  sh;^ll  hold  office 
at  its  pleasure •** 

>'rom  these  sections.  It  Is  quite  clear  that  the  chief  of 
department  is  the  executive  officer  of  the  fire  department 
and  is  responsible  for  the  enforcement  of  the  necessary 
rules  aad  regulations  of  the  department  In  order  that  they 
may  be  properly  administered.  This  executory  power  carries 
with  it  certain  discretion  and  in  the  exercise  of  this  dis- 
cretion the  chief  of  department  has  the  power  to  suspend 
a  member  temporarily  for  the  purposes  recited  above.  How- 
ever, this  suspension,  being  of  a  temporary  nature,  the 
chief  of  department  must  file  the  necessary  verified  complaint, 
referred  to  in  :iection  155 »  against  the  member  of  the  de- 
partment concerned  at  the  next  regular  meeting  of  the  fire 
comnlssion. 

la  answer  to  your  second  question  concerning  the  corapen- 
eetioa  of  the  suspended  member  of  the  department,  1  <  dvise 
you  that  Section  150  of  the  Charter  reads  in  part  as  follows: 


• 


No  officer  or  employee  shall  be 
paid  lor  a  greater  time  than  that  covered 
by  actual  service  ..." 


/4 

I  advise  you  therefore  that  if  the  mpnbnr  of  the  de- 
pax*tment  is  suspended  in  the  manner  described  by  your  re- 
quest he  may  not  be  compensated  for  euch  time  of  suspension* 
If,   hovfever,   after  trial  by  the  Fire  Commission  he  is   found 
not  guilty  and  reinstated  he  would  be  entitled  to  his  compenss' 
tion  for  the  period  of   suspension.      If  he  should  resign  during 
the  period  of  his  suspension  and  prior  to  the  decision  of  the 
Fire  CoflriLssion  his  resiintiAtion  should   be  effective  as  of  the 
date  that  the   suspension  began  .:nd  therefore  he  would  not  be 
entitled  to  any  compensation. 

Respectfully  submitted, 


CITt  ATTOKNEY 


To:   Chief  of  Department, 

jan  Francisco  Fire  Department 
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Haapect rally  1;    j   lifted. 


CUT  AT^^RCT 


TO:  a  ax  vOoXlaetor 

cc^k  Chief  nd  :lriistratlv«  Officer 


P«e«ab«r  15,   1948 


suBJBCTi    rowsKAcr  Ton  n.osHiRG  CITY  str:jsts 

G«rttlflm«nt 

This  will  Rckaowled^3«  receipt  of  your  ree«nt 
for  an  opinion  ae  to  the  rijht  of  the  city  to  contraot  with 
the  North  Central  Iiaprovetaent  As  so  elation  to  eiaploy  It  to  fluah 
certain  streets  In  3an  ?rarxclacO(  or  to  pay  the  Asftoclatlon  the 
t287«00  coat  of  a  license  fee  Imposed  by  the  State  of  Jallfornla  on 
the  sprlnkllni;  truck  owned  by  the  A  association* 

You  have  enclosed  wltJi  your  request  a  letter  from  the  North 
Central  Improve>-Bent  Asj^oclatlon  on  tl>la  sane  subject  matter,  as  well 
as  a  proposed  agreement  as  drafted  by  tlie  Association* 

I  aas  advised  that  the  North  Central  ImproveiQent  Assoclatloo 
Is  a  non-profit  association  represeatlni-  property  owners  and  business 
Interests  In  the  tlnauclal  district  north  of  mission  fitroet  and 
east  oi  Grant  Avenue*   I  furtlxer  understand  that  this  association 
owns  Its  own  sprliiklln^:  truck  and,  at  Its  own   expense,  has  been 
ueln(  this  truck  for  several  years  past  to  supplement  the  street 
flushing  work  the  city  lias  carried  on  In  this  satne  area*  The 
association  Is  now  desirous.  If  possible,  of  reooverlnf:  fr<xa  the  city 
the  C^227*00  state  license  fee  It  pays  for  Its  sprinkling'  truck* 

0   ?  I  ^  1   0  ^ 

The  proposed  contract,  as  subndtted  by  the  Improvenwnt 
Association,  undertakes  to  Viave  the  city  employ  the  .^i(ortb  'Central 
Improveinent  Association  to  flush  all  the  city  streets  In  a  certain 
defined  area  for  an  ag^reed  compensation.   It  should  be  pointed  out 
tliat  the  olty  Is  already  fluahln^^  these  ssase  streets  -  but  not  dally, 
as  la  desired  by  the  I«'npiM>veiSent  Association  repi*esentin^'  certain 
property  owners  and  business  Interests  t:hereln  located* 

I  have  heretoiore  had  a  a-<2iewhat  similar  problem  presented 
to  ..^«  /ram  the  Controller's   iflse,  an«'  l-iad  occasion  to  advise 
him  on  October  3,  1941,  that  It  would  be  Illegal  for  the  city,  or  any 
department  thereof,  to  enter  Into  a  contract  for  an  independent  party 
or  association  to  render  services  regular  civil  service  workers  are 
entitled  to  perfcra,  and  whloh  woul'2  take  frois  civil  service  ell^lbles 
the  rlfht  to  perffuna  tvds  work,   >  «  are  not  V^ore  concerned  with 
urgeat,  tesivporary  or  occasional  work  requiring  expert  knowled^^e, 
experience  or  ability,  which  presents  an  entirely  dlffei^nt  situation. 

.*^ee:   ^an  rrar.olaco  vs.  T^oyd*  17  Cal.  (2d)  606 

tLmu^Av   vs.   OSS.  23  Cal,  (2d)  S69 
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In  the  case  of  Stoc''  or  va»  'vIIot,  ;n  Cq1«  App,  (2) 

165,  which  dealt  with  a  vei\  '  iur  auojocl,  ilr»  Justice  fallen, 

sx)eaklng  foi^  tlio  District  Court  of  Appeal  of  the  Tlilrd  Appellate 
District,  said: 

"In  this  prooeedine  in  mandaitiua  to  ccanpel  the 
State  Controller  to  draw  a  warrant  in  payment 
of  a  clala  for  work  and  jaaterial  in  cleaning 
the  windows  in  certain  state  buildings  pursi;iant 
to  an  .IndCi^endent  contract,  where  it  waa  the 

virpoae  of  Article  XXIV  of  the  otate  Constitu- 
tion and  Civil  Service  Act  to  brin^^  thereunder 
all  aervlces  to  be  rendered  to  the  state  except 
wliero  spocifically  excepted,  and  the  services 
in  question  were  not  of  tiie  excepted  classes, 
the  state  waa  without  authority  to  enter  into 
an  independent  contract  for  the  work  in 
question." 

Here,  in  our  case,  the  city  is  furnishing-  what  It  f««3ji 
la  adequate  street  fluaiiin;;:  work  in  the  area  in  question.  The 
fact  tliat  the  property  ov.aera  and  business  interests,  covering 
the  area  in  question,  desli-e  to  suppleiaent  tliia  already  adequate 
city  street  flushing  (and  have  done  so  for  :iany  years  i-est  out  of 
tFieir  own  funds)  ia  most  comniendablo  -  but  tho  city  is  unable  to 
contract  with  the  association  to  bear  the  whole  or  aiiy  ijart  oj?  the 
cost  of  this  service  for  the  reasons  heretofore  indicated. 

Answerln^^  your  last  inquiry,  as  the  flashing  aiacliine  ia 
privately  ov;ned  and  operated  by  tho  association,  for  its  own 
purposes,  the  city  cannot  oear  the  ujlj7.00  cost  of  a  license 
fee  impoaod  by  the  iitate  of  C  ^liforriia  on  the  sprinldinj  truck 
owned  by  tliao  association. 

You  are  thus  advised  in  connection  with  your  Inqulrlba 
as  submitted. 

lU^apect fully  submittod. 


CITY  ATTORNEY 


To:  Board  of  Supervisors 

Attn:  John  R.  McGrath,  Esq. 
cc :  Tlie  Mayor 


^JZ^d 


D«e««bttr  16,  i94d 


SUbJ  CT:      JUftiiDiCTION  OF  iih'NRlFF  AHD  PuLlCR  DKPAfitMc.4iT 

OVF.H  FRI.iOMERS  I)UKIi4G  PEHIODS  CF  HuSFITALIiiAnoN. 


D«ar  Sir: 

This  offic«  is  in  receipt  of  your  r« iueet  for  an 
opinion  &8  foilowa: 

^'During  a  aux^ay  presently  in  progress 
several  cuestions  have  arisen  with  respect  to 
the  Jurisdiction  of  the  olice  Department  and 
the  Sheriff's  Department  over  hospitalized 
;  riaoners.  Conse'.(Uentiy  I  am  reouesting  your 
opinion  un  the  following  questions: 

"1.  On  what  charges  does  a  person  become  a 
prisoner  of  Police  Department  fond  under  what 
circuinstances  does  re  ponsibility  of  I  olice 
Department  for  a  prisoner  cease  and  responsibility 
of  :iheriff  begin? 

"2.  V;hat  is  the  legal  responsibility  of  the 
Police  for  prisoners  ref^uiring  hospitalisation? 
Kmst  all  such  hospitalised  prisoners  be  guarded? 
If  80,  must  there  be  a  separate  guard  for  each 
prisoner? 

'*3*   vhat  is  the  legal  responsitility  of  the 
Sheiriff  for  prisoners  requiring  hccpit^lization? 
Must  all  such  hospitallKed  prisoners  oe  c^uarded? 
If  so,  must  there  be  a  separate  guard  for  each 
prisoner? 

%•  Assuming  a  special  ward,  equipped  with 
■ectirity  features  so  that  one  guard  is  deemed 
sufficient  for  all  prisoners  in  the  ward,  may 
such  i^ard  be  assigned  alternately  from  the 
Police  Department  ond  the  sheriff's  Department; 
or  must  the  Sheriff  still  provide  a  guard  for 
his  prisoners  and  the  olice  Departaent  «  suard 
tor  their  prisoners? 

**!  ith  all  good  wishes,  I  remain.  •  •" 

0  P  1  N  I  0  M 
;:^ection  11  of  i  rticle  XI  of  the  California  Constitution 
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contains  an  •xprcss  grsnt  to  cities,  counties  and  towns  of 
tb«  power  to  make  and  enforce  within  thoir  limits  ail  such 
local  police  regulations  as  are  not  in  conflict  with  general 
laws.  It  cannot  be  doubted  that  the  city  } olice  department 
is  the  local  agency  empowered  and  duty-bound  to  enforce  such 
police  regulations  and  to  make  arrest  for  violations  thereof. 

The  sheriff  is  a  stcte  executive  with  county-wide 
powers.   (:^tate  ex  rel  beach  t.  Finn,  4  Mo.  App.  347)   ec- 
tions  206OO  and  26601  of  the  Government  Code  inpose  upon 
the  sheriff  the  duty  to  preserve  the  peace  end  to  arrost 
all  persons  vho  have  couunitted  a  public  offense.   Thus, 
whenever  a  crime  is  eoamitted  in  tne  City  and  County  of 
San  Priuicisco,  the  territorial  limits  of  each  being  identical, 
it  is  within  the  concurrent  jurisdiction  tnd  duty  of  the 
sheriff  and  the  police  department  to  raake  necessary  arrests. 
(See  a  Ops.  Atty.  Gen.  149) 

However,  the  power  and  duty  of  the  sheriff  as  custodian 
of  the  county  jail  to  detain  prisoners  therein  is  limited 
by  dection  4OOO  of  the  Fem>l  Code.   That  section  provides 
as  follows: 

"County  jails,  by  whom  kept  c*nd  for  what 
used.   The  common  jails  in  the  several 
counties  of  this  .Itate  are  Kept  by  the 
sheriffs  of  the  counties  in  which  they 
are  respectively  situated,  end  are  used 
as  follows t 

"1.  For  the  detention  of  persons  committed 
In  order  to  secure  their  attendance  as  wit- 
nesses in  criminal  cases; 

"2.  For  the  detention  of  persons  charged 
with  crime  and  committed  for  trial; 

"3*   ^or  the  confinement  of  persons  coiuBitted 
for  contempt,  or  upon  civil  process,  or 
by  other  authority  of  law; 

"4.  For  the  confinement  of  persons  sentenced 
to  imprisonment  therein  upon  a  conviction 

for  crime." 

In  the  absence  of  a   coanaitBent  under  1.,   2.,   or  "},, 
above,   or  without  sentence  as  provided  in  4.»   above,  the 
sheriff  mtiy  not  detain  a  prisoner  in  the  county  jail.     Hence, 
and  regardless  of  who  had  effected  the  arrest,    confinement 
prior  to  one  of  the  foregoing  forms  of  comroitffient,   or  before 
sentence,  would  have   to  be   in  the   city  prison  under  police 
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department  jurisdiction.  After  one  of  the  enumerated 
fome  of  eoaral talent,  or  ^fter  sentence,  such  prisoner  nwist 
be  revoTed  to  the  custody  of  the  sheriff  for  conflneaent 
la  the  coxinty  jail. 

Sections  4011  and  4011.5  of  the  Penel  Code  set 
foz^h  the  procedure  to  be  followed  In  hospitolizlnfr  prisoners, 
including  r;risoners  fron  i.oth  city  and  county  Jails.   The 
pertinent  portions  of  ^>ection  4011  art  as  follows: 

"'•  hen  it  is  made  to  appear  to  a  Judge 
of  the  ouperlor  court  by  affldaylt  of  the 
sheriff  or  district  attorney  and  oral 
testimony  that  a  prisoner  confined  in 
any  city  or  county  jail  requires  medical 

or  : ral  treatment  neceesitnting  hos- 

plt.     ion,  which  treataent  ciHn  not 
be  furnii.hed  or  suppxied  at  said  city  or 
county  Jail,  tiie  court  in  its  discretion 
May  order  the  removal  of  i-^uch  person  or 
persons  froa  said  city  or  county  jail  to 
the  county  hospital  in  said  county;  provided, 
if  there  is  no  county  hospital  in  said 
county,  then  to  any  hospital  designated  by 
s«id  court;  ^nd  it  sucdLl  be  the  duty  of  the 
sheriff  to  naintain  the  necessary  guards  for 
the  safekeeping  of  such  prisoner,  tha  expense 
of  which  shall  be  a  charge  against  the 
county." 

Under  the  foregoing,  it  is  made  the  duty  of  the 
sheriff  to  furnish  guards  for  hospitalized  prisoners  regardless 
of  whether  the  removal  of  -.uch  prisoners  to  the  hospital 
is  from  a  city  or  a  county  jail,  '  hile  all  prisoners  so 
hospitalized  must  be  under  guard,  it  is  not  compulsory  that 
each  prisoner  be  under  a  separate  guard.  Under  the  section, 
the  sheriff  is  free  to  exercise  a  discretion  in  determining 
the  extent  of  the  guard  re^.uired,  his  statutory  duty  being 
only  to  furnish  * necessary*  guards.  Under  Section  4011, 
the  police;  department  has  no  legal  responsibility  to  furnish 
guards  for  hospitalized  prisoners. 

Section  4011.5  provides  as  follows: 

"Rfaoval  of  prisoner  from  .jail  when  health 
re  uires.  .henever  it  appears  to  a  sherii'f 
or  Jailer  that  a  prisoner  in  a  county  jail 
or  a  city  Jail  under  his  charge  is  in  need 
of  immediate  medical  or  hospital  care,  and 
that  the  health  and  welfare  oi  Uie  prisoner 
will  be  injuriously  affected  unless  he  is 
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forthwith  reaoTed  to  a  hoepital,  th« 
shei'lff  or  Jailer  may  buthorlza  th«  Immediate 
r«movfii  of  tha  prisoner  undar  p,uerd  to  a 
hospital,  vylthout  first  outalalng  a  court 
ox*d«r  as  provldad  In  ;;actlon  4011  •  In  any 
such  c&sai  bowaver,  If  the  condition  of  the 
prlsonar  prevents  his  return  to  the  jail 
within  4d  hoiurs  from  the  time  of  his  removal, 
the  sheriff  or  jailer  shall  apply  to  a  judge 
of  the  superior  court  for  an  order  authorizing 
the  continued  absence  of  the  prisoner  fron 
the  jail  in  the  wanner  i.irovided  In  Section 
VOll.  The  provisions  of  3ectlon  /^Oll 
governing  the  cost  of  aedlcal  and  hospital 
eare  of  prisoners  and  the  liability  therefor, 
shall  apply  to  the  cost  of,  and  the  liability 
for,  medical  or  hospital  care  of  prisoners 
removed  from  jail  pursuant  to  this  section. ** 

Under  the  foregoing  section,  In  etaergency  cases 
prisoners  in  the  city  jail— end  thus  under  the  jurisdiction 
of  the  police  department—may  be  removed  to  a  hospital, 
UBd«r  nurd,  for  a  period  not  in  excess  of  UB   hours;  and 
in  suen  emergency  the  procedure  outlined  in  3ectlon  kOll 
need  not  be  followed.  In  those  limited  c&ses,  the  police 
department  would  have  to  furnish  any  necessary  guard  or 
guards  during  the  k6   hour  period.  Thereafter,  any  continued 
hospitalization  required  would  have  to  be  in  accordance 
with  the  procedure  outlined  in  Section  i»011— including, 
as  therein  provided,  the  furnishing  of  necessary  guards 
by  the  sheriff. 

Your  queries  1.,  2.,  and  3««  are  answered  by  the 
foregoing.   -ith  regard  to  question  k,.   In   your  request 
for  opinion,  what  has  been  written  above  Illustrates  that 
wherever  Section  4011  is  applicable,  a  police  department 
guard  or  guards  for  such  security  ward  would  be  without 
authority;  tiie  sole  responsibility  for  prisoner  security 
being  thereby  Imposed  upon  the  sheriff.  However,  if 
prisoners  hospiti^lized  in  emergency  cases  from  the  city 
jail  were  placed  in  the  security  ward  for  the  4^  hour  limit 
provided  for  by  Section  4011. 5 «  the  police  department  would 
be  obliged  to  furnish  all  necessary  «ruards  for  such  city 
jail  prisoners.   The  irespective  security  duties  of  the 
sheriff  and  police  departeent  may  not  be  delegated  or  inter- 
changed between  them. 

ftespeetfully  submitted. 
To:  The  Mayor  CITT  ATTOrtNEI 
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0««r  Sirst 

I  have  your  rev^uest  for  an  opinion  as  folloKs: 

"Attached  hereto  please  find  copy  of  a  latter 
addressed  jointly  to  the  Board  of  Supervisors  and 
the  Mayor  from  th«  Citiaens'  Coreroittue  to  :.tudy 
Baautification  of  the  Orpheun  liuildin  -  'all  Feeing 
Civic  Center,  aettir   •  "th  therein  a  coirmunic  "  ' -- 
from  t^yr,   George   ,  i,     rs.    President  of  the  >     -.m 
Buildini,  Corspany,  adjrcyed  to  Kr.  Joseph  A.  Brown, 
outlining:  the  terms  of  a  proposed  -  "    pursu- 
ant to  which  the  exterioi'  of  the   .        uter 
Bifvht  be  improved  and  nade  to  conform  to  the  gen- 
eral type  of  architecture  prevailing  in  the  Civic 
Center* 

"1  have  been  directed  by  the  Finance  Com- 
mittee to  refer  this  matter  to  you  for  your  con- 
sideration anvi  opinion  as  to  the  le>r;ality  of  such 
a  lease  and  I  have  furthf>r  be<;n  directed  to  injulre 
ifhather  or  not  the  expenditure  of  money  for  such  a 
project  would  constitute  a  ^rift  of  public  funds." 

OPINION 

Tha  essential  test  as  to  whether  a  proposed  expenditure 
constitutes  a  gift  of  public  fuiids  is  idiathcr  the  money  is  being 
expended  for  a  public  or  private  purpose.  Vhero  the  statute  author- 
ises the  expenditure  for  a  public  purpose  and  the  money  is  so  expended 
the  courts  are  uniform  in  upholding;  the  validity  of  the  legislation. 
(Green  vs  Frasiar.  250  U.S.  233;  Jan  Francisco  vs  Collins.  216  Cal. 
ifey.  city  of  Oakland  vs  illiams.'ir    1.  315;  AlITFT     yg. 

Vinona.  178  :jo,   799;  County  of  Los     -^s  vs  Cou/p-.  :  _  .  App. 

492;  Laraen  vs  Sfcn  frfc-nclsco.  182  Jal."'~"lrish  vs.  Holn.  208  Cal. 
3;9) .   I^htt  validity  of  such  legislation  ia  unaffected  by  the 
fact  that  by  reason  of  the  expenditure  there  may  be  an  incidental 
benefit  to  private  individuals  or  coriyorations.  (A!r»eric?in  Co.  vs 
City  of  Lake  port.  2<:0  Cal.  5^^)    Vet'  rt-ns'   elf  are  toard  vs 
<^ordan.  189  >>al.  124). 

The  expenditure  now  uii4ar  consideration  v-oula  be  for  the 
sole  purpose  of  irnprovin:^  the  exterior  of  the  Orpheum  ihouter  wall 
and  making  it  conform  to  the  genosal  type  of  architecture  now  pre- 
Vi^ilin.  in  the  Civic  i^enter,  as  there  has  been  nothin^:  called  to 
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mf   attention  that  vould  Indicate  that  the  Improvement  would  b« 
of  any  particular  benefit  to  the  owners  of  the  buildinr;.  The 
project  would  thus  complete  and  harmonize  the  general  architecture 
scheme  of  the  Civic  Center  and  vould  r^^move  an  **eyesore**  that  has 
been  a  constant  source  of  unfavor«ble  conuneit  throuf.hout  the  yeara. 
It  is  ny  opinion  that  this  is  a  public  purpose  ond  that  public 
funds  nay  validly  be  expended  therefor.  You  will  note  the  following 
sifnlficant  language  of  the  ;;upre»«  Court  in  the  oaaa  of  Lei  a  vs 
City  and  County.  213  Cel,  268,  speakin;.  vith  reference  to  the  general 
pl£Ji  of  beautlfication  of  our  Civic  Center 

"Wa  do  not  hold,  however,  that  in  conformity 
with  such  uses  the  municipality  may  not  provide  for 
such  omanentation  of  this  bi*oad  avenue,  (Fulton 
Street)  as  for  exi.ipie   by  way  of  fountains,  parked 
areas  or  aven  ornam«:>ntal  ontranees  as  will  tend  to 
its  beautification  and  to  that  of  the  Civic  Center 
of  which  it  foi^a  a  very  essential  feature  without 
■aterially  interfering?  with,  but  rather  ministering 
to  its  uses  as  a  broad  and  beautiful  avenue  or 
esplanade." 

In  ordc-r  to  effectuate  the  fore;'oin.  purpos-e  uTider  the 
proposed  plan  tho  City  will  lease  the  exterior  wall  of  the  buildin//, 
at  a  nominal  yearly  rent,  and  you  ask  whether  such  a  lease  would  be 
l<igal.  I  can  find  no  Chartor  or  constitutional  inhitition  ai^ainst 
the  City* a  entering  into  such  a  lease.  Section  2  of  our  Charter 
provides  in  part  as  follows:  ''The  City  and  County  of  San  Francisco 
....  may,  subject  to  the  restrictions  contained  in  this  Charter, 
purchase,  receive,  hold  £>n  i  enjoy,  soil,  lease  and  convey  real  and 
personal  property 
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In  the  cas  :  of  '*In  He  City  and  County  of  San  Frcneisco, 
195  Cal.  433,  as  ai^ainst  tne  contention  that  ttiS  City  and  County  had 
no  poift'er  under  its  Charter  to  lease  privately  owned  real  estato  the 

Court  stilted  as  follows: 

"It  is  a  general  rule  of  interpretation 
applicable  to  charters  that  the  broad  power  'to 
purchase,  reserve,  hold  and  enjoy  real  and  per- 
sonal property*  ombraoea  and  Includes  the  lesser 
power  to  le^«8c  the  same  classes  of  property." 

Also  see  Revised  Vol.  3  Mc><uillen,  Kunlcipal  Corporations,  pa^e  9^5* 

However,  such  a  lease  to  be  valid  must  provide  for  a 
mutuality  of  obligation  and  from  this  stf     Int  I  find  the  general 
conditions  outlined  by  the  owners  of  the   ^^x.inr  to  be  included  in 
the  lease  objectionable,  parti.cularly  the  condition  set  forth  in 
i  aragraph  (e)  which  woula  five  the  owners  the  rir.ht  to  c^i^ncel  the 
le^ise  at  any  time  upon  resolution  of  their  board  of  directors.  This 
condition  would  in  effect  give  the  city  a  mere  revocable  license  to 
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0««Miber  17,  1943 


SUBJECT:      ANGKL  ISLAND,   TAXATION  BY  MAEIN  COUNTY  ON  ACCUISITION 
bX  cm  Am  COUNTY  OF  3AH  FRANCISCO. 

D««r  Sir: 

This  office  la  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"Pursuant  to  the  direction  of  SuMrrlsor 
Mancueo  you  are  hereby  respectfully  requested 
to  render  your  written  opinion  as  to  whether 
or  not,  In  the  event  that  Angel  Island  Is 
acquired  by  the  City  j^nd  County  of  San  Francisco 
from  the  Federal  Government,  the  real  property 
thereof,  as  well  as  the  Improvements  erected 
or  maintained  thereon  by  the  City  r^n6   County, 
will  be  subject  to  taxation  by  Fiarln  County, 
in  which  the  real  property  Is  situated." 

OPINION 

Article  XIII,   U  of  the  Constitution  of  the  State  of 
California  provides  In  part  as  follows: 

"...   property  used  for  free  public 
libraries  end  free  nuseums,   growing  crops, 
property  used  oxcluslvely  for  pubjlc 
schools,  and  such  as  may  belong  to  the 
United  States,   this  state,   or  to  any  county, 
city  and  county,   or  municipal  corporation 
within  this  state   shall  be  ej^empt  from 
taxation,   except  such  lands  ^nd  the  improve- 
ments thereon  located  outside  of  the  county, 
city  and   county,   or  municipal   corporation 
owning  the  same  as  were  subject  to   taxation 
at  the   time  of  the  acquisition  of  the  same 
by   said  county,    city  and   county,   or  municipal 
corporation;   provided,   that  no  Improv^ients 
of  any  character  whatever  constructed  by  any 
county,   city  and  county  or  municipal  corpora- 
tion sh£>ll  be  subject  to  tcixation.    .    .** 

Whether  land  and  Improremente  acquired   by  o   county, 
city  nnd  county,   or  municiptl  corporation,   which  are  located 
outside  said  county,   city  end  county,   or  municipi»l  corporation, 
are  subject  to  taxation  in  the   county  where  they  are  located, 
it  dependent  upon  whether  the  land  and  improvements  vere  subject 
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to  taxation  at  the  tisae  of  '  rltlon.  If  the  land  and 

iiiproT«nent8  were  not  subjc.      .    taxation  by  the  county 
in  vvhlch  they  are  located  at  Uie  time  they  were  acquired, 
they  are  not  thereafter  subject  to  taxation. 

..^ee: 

City  and  County  of  San  Franciaeo  v.  County  of 
AXmda. 
5  Cai.  {2d)  243; 

City  and  County  9f  San  Francig<;o  v»  County  of 
3an  Mateo . 
17  dai.  {2d)  814. 

Furtoernore,  no  improvamenta  of  any  character  whatever 
constructed  Oy   any  county,  city  and  county,  or  municipal 
corporation  after  acquisition  are  subject  to  taxation. 
(Article  aXII,  ^1,  Constitution  of  the  ^^tate  of  California) 

As  Angel  Island  is  presently  owned  by  the  United  States 
of  AoMrica,  the  land  and  Improvefiienta  thereon  are  not  subject 
to  taxation  by  the  County  of  arin.  Article  XIII,  ^  1  of 
the  Constitution  of  the  ^tate  of  California  specifically 
exempts  from  taxation  property  belonging  to  the  United 
£>tate8. 

If  the  City  and  County  of  Shn   H"raaci8CO  should  acquire 
Angel  Island  directly  from  the  United  ::t«te8,  the  land 
and  improvements  presently  located  Uiereon  would  not  be 
suuject  to  taxation  by  the  County  of  .*^.arin  because  at  the 
time  of  acquisition  by  the  City  and  County  of  >>sn   Francisco 
the  land  and  improvements  thereon  were  not  subject  to 
taxation  by  the  County  of  Marin.  Furthermore,  any  improve- 
ments constructed  ty  the  City  nd  County  of  Jan  Francisco 
on  Angel  Island  after  Its  aecuisition  by  the  City  end  County 
of  ;an  Francisco  would  also  not  be  subject  to  taxation  by 
the  County  of  Martn, 

Respectfully  submitted, 


CITT  ATTCRjrei 


To:  Clerk,  board  of 

Supervisors 
LSM 

cc:  The  Mayor 
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I)«e«abttr  20,   1943 

SUBJKCT:      NO  UfTERBST  ALLOWABLE  ON  JUDG^NT  -  KKNNET  ▼.   WCLPF. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows: 

"lAay  I  please  here  your  opinion  as  to  whether  or  not  the 
petitioners  in  the  natter  of  Kenney  ▼.  Wolff  (Mar*   26,   194^) 
d4  A.C.A.   713 >   are  entitled  to  interest  fron  the  date  of  wntry 
of  the  judcBwat  on  the  aiiounts  the  court  awarded  to  then, 
namely  the  difference  between  the  wages  they  have  been  paid 
and  those  applicable  to  the  positions  to  which  they  were  held 
to  be  entitled*" 

In  Kenney  ▼•  Wolff  the   petitioners  and  plaintiffs  filed  a  petition 
and  eoaplaint  for  writ  of  aiand.<ite,   injunction  and  declaratory  relief. 
The  trial  court *s  judgment   (entered  on  September  16,   1946;   recorded  on 
September  19.   1946,   in  fiook  703  of  Judf^enta,   at  page  145»  in  office  of 
the  County  Clerk  of  the  City  and  Cotinty  of  San  Francisco)  ordered,   ad- 
Judged  and  decreed,   among  other  things,   that: 

(a)  Certain  of  the  plaintiffs  and  petitioners  were  «itltled  to 
certain  positions  as  of  the  date  of  acquisition  of  the  M^^rket 
Street  Railway  by  the  City,   September  29,   1944,   and  to  the 
eompensation  of  such  positions  from  and  after  that  date; 

(b)  Such  plaintiffs  and  petitioners  have  and  recover  from  defend- 
ands  all  compensation  applicable  to  such  positions,   such 
saount  to  represent  the  difference  between  the  compensations 
paid  them  and  the  amount  {applicable  to  the  positions  to  which 
they  were  held  entitled  from  September  29,   1944  to  date  of 
classification  in  such  position; 

(e)     The  Civil  Service  Comraifision  had  acted  arbitrarily  and  in 

excess  of  its  jurisdiction  in  classifying  and  assigning  peti> 
timers  and  plaintiffs  to  positions  which  were   subordinate 
and  not  comparable  with  their  former  positions  with  the  Market 
Street  Railway  Company; 

(d)     A  peremptory  Writ  of  i^andate   issue  directing  respondents  to 
admit   said  plaintiffs  and   defend;?nts  to  the  occupancy,   etc., 
of  the  positions  from  which  they  had  bern  barred,    nnd  to  com* 
pensate  them  at  the  rate  applicable  to  such  positions  from 
and  after  September  29,   1944;   and 
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(«)     &«spondeiit8  and  dsfandants  b«  permaz)«ntly  enjoined  »nd  re- 
•trAlned  from  barring  said  petitioners  and  plfiintlffs  from 
the  occupancy,   title,   use,    ecjoytaent,   eooluments  and  comptsn- 
•atlon  of  the  pcBitions  to  which  they  ere  therein  held  to  be 
entitled. 

A  Peremptory  Writ  of  '-tendate  nade  and  filed  by  the  Court  on  the 
same  day   (September  1^,   194^),   ordered  the  defendnnts  to  admit  said   peti- 
tioners and  plaintiffs  to  the  occupi^ncy,   title,   use,  enjoyment  and  emolu- 
a^nts  of  such  positions  with  pera»n«>nt  status  effective  as  of  September 
29,   1944;   to  place  their  names  upon  all   records  of  the  City  as  the  holders 
and  occupants  of  such  positions  coiwnenclng  as  of  September  29,   1944;   'ind 
to  compensate  and  pay  them  the  rate  applicable  to  such  positions  as  of, 
from  and  after  September  29,  1944* 

The  above  mentioned  portion  of  the  Judgment  wks  appealed  from 
(Another  cause  of  action  z*egarding  seniority  was  reserved  for  trial)* 
The  District  Court  of  Appeal  affirioed  the  trial  court's  Jwl>im«nt  on  March 
26,    1943   (B4  A.C.A.   713)*     A  petition  for  rehearing  and  a  petition  for 
hearing  by  the  Supreme  Court  were  denied;    and  the  remittitur  affirming 
the  Judgment  and  copy  of  the  opinion  of  the  District  Court  of  Appeal  filed 
with  the  County  Clerk  on  March  27,   1943. 

Vith  respect  to  the  question  of  int(>rest,   the  Kenney  case  appears  to 
be  governed  by  Nilssen  v.   State  l>rsonnel  Boerd   (1939)   3^  Cal.  App.    (2) 
ld6. 

In  the  Nilsson  case,   supra,   the   petitioner,   a  civil  service  employee, 
had  been  reinstated  in  the  depfirtm«nt  of  agriculture   (Nilsson  v.   State 
Personnel  Board.   25  Cal.   App.    (2)  699);   and,   in  accordance  %d.th  the  Judg- 
ment therein  rendered,   had  been  pcid  all  salary  to  which  he  was  entitled* 
Respondents,  however,   refused  to  pay  to  petitioner  any  interest  upon  the 
unpaid  back  salary,   and  upon  pr<>senting  the  matter  to  the  superior  court, 
a  peremptoz*y  writ  of  mandate  was  issued  requiring  and  directing  the  pay- 
swat  of  such  interest* 

On  appeal  from  that  order  the  sole  question  was  whether  or  not  the 
adjudication  in  the  mandamus  proceeding,   ordering  payment  to  an  improperly 
dismissed  state  civil  service  employee  of  salary  during  the  period  between 
dismissal  and  reinstatement,   is  such  a  Judpumt  as  will  bear  interest  from 
the  date  of  its  entry  under  the  provisions  of  Section  22,   Article  II  of 
the  State  Constitution* 

The  appellate  court  pointed  out  that  there  is  a  clear  distinction  be- 
tween a  money  Judgment  entered  in  a  civil  action  and  a  jud^fnent  entered 
in  a  apecial  proceeding  in  mandate   (See  oas4»s  cited  Uiereln);   and  held 
that  an  adjudication  in  a  mandamus  proceeding  ordering  an  officer  to  per- 
form a  duty  required  of  him  by  lav,   is  not  a  money  Judgment,   and  therefore 
is  not   such  a  Jiidgment  as  will   bee*r  interest* 
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Th«  court  said  that  this  principle  had  been  thsmtofora  simounced 
in  tha  cass  of  Shsahan  v.  Board  of  Folica  Cooniissioners,  IBB   Cal»  5^5 1 
206  P*  70*  In  that  case  the  Superior  Court  entered  jud^iment  annulling 
orders  dismissias  the  petitioner  from  the  Police  Department  of  the  City, 
adjudged  that  he  receive  his  accrued  pensions  as  a  disabled  and  retired 
officer,  establishing  the  aggregate  amount  then  accrued  as  |4,600,  and 
directed  a  writ  of  mandate  to  issue  against  the  board  of  police  eoa* 
■issioners  and  ordered  the  board  to  issue  a  warrant  drawn  upon  the 
sxiditor  and  treasurer  for  the  specified  aaotint*  The  orders  were  affirmed 
«B  appeal*  Sheehan  th«ii  applied  for  and  obtained  an  order  directing 
issuance  of  a  pereaptory  writ  of  mandate  directing  said  board  to  issue 
a  warrant  for  payment  of  legal  interest  on  the  pension*  Upon  appeal  it 
was  held  that  the  adjudication  in  such  proceeding  was  not  such  a  Judgmeat 
as  would  bear  interest  from  the  date  of  its  entry* 

lou  are  accordingly  advised  that  I  an  of  the  opinion  that  the  peti- 
tioners and  plaintiffs  in  the  Kenney  case  who  were  adjudged  entitled  to 
the  difference  between  the  actual  wages  paid  and  those  applicable  to 
the  positions  to  which  they  were  entitled  from  and  after  September  29, 
1944,  are  not  entitled  to  interest  upon  such  amounts  firom  the  date  of 
entry  of  the  Judgment* 

Respectfully  submitted, 


CITY  ATTOrlNST. 


To:  Controller 
HSU 


_  No.  4  219  OVERRULED 

SEE    81-18 


'^^/'i 


D«G«nbcr  20,   1941) 


SUBJECT:      POWli;.  itajoL  :; 

OF  WHITB  R1133IAW3  FK.  ii\A. 

Dear  Sir: 

This  offlcs  Is  in  receipt  of  /our  request  for  an  opinion  as 
follows: 

"The  board  of  :>UT>«rvi8ors  at  its  ooeting  to  be  field  on 
^'onday,  Decetnber  2u,  will  have  before  it  for  considera- 
tion the  follov;ing  utatters: 

(1)  'Proposed  resolution,  urging  Federal  officials  to 
;^rant  aid  to  China, 

(2)  Proposed  resolution,  memorial la lag  the  President  to 
oppose  the  proposals  for  the  partition  of  Israel  and 
to  accord  de  jure  recognition  of  Israel, 

(3)  Proposed  resolution,  memorialising  Con/i;reS8  to  assist 
in  the  removal  of  ^hite  Russians  from  China, 

"Pursuant  to  the  direction  of  Supervisor  .varvin  £•  Lewis  /ou 
are  hereby  respectfully  requested  to  furnish,  at  or  prior  to 
the  meeting  of  December  20th,  your  writton  opinion  as  to 
whether  or  not  it  is  wit.  in  the  power  of  the  le^;islative  body, 
and  is  a  proper  ie  .isl&tive  f miction  and  within  the  intent  and 
express  or  implied  terms  of  the  Charter  for  the  Board  of 
Supervisors  to  adopt  resolutions  such  as  t  iose  oieutioned 
above. 

"Copies  of  said  proposed  resolutions  are  attached  hereto  for 
your  information," 

0  P  I  N  I  0  M 


Section  9  of  the  Cbairter  provides.  In  ;'art,  that  "The  powers  of 
the  city  and  county,  except  the  powers  reserved  to  the  people  mt 
dele.Q;ated  to  other  officicls,  t>o£«rds  of  corr  issions  by  t 'is  charter, 
shall  be  vested  in  the  board  of  supervisors  and  stiall  be  exercised  as 
provided  in  this  charter," 

Section  2  provides,  in  part,  tnat  "The  exercise  of  all  rights 
and  powers  of  the  city  and  county  when  not  prescribed  in  this  ciujrter 
shr^li  be  as  provided  by  ordinance  or  resolution  of  the  board  of 
supervisors," 

The  Charter  cont«'*ins  no  provision  expressly  or  i:apliedly  allowing 
official  action  by  the  Board  of  iiupervisors  concerning  the  matters 
involved  in  the  proposed  resolutions. 


The  Charter,  however,  is  not  «     \   of  power,  but  only  a 
liraltotion  upon  power;  and,  with  reo.«wo  to  nunlcii^il  affairs,  the 
Board  of  Supervisors  may,  by  ordinance  or  resolution,  take  any 
official  action  which  does  not  contrHvene  a  C)'  sion. 

(West  Coast  Advertising  Co,  v.  aan  i-'ranciso,  ^,.  .,_.  ,„aj  i>l6; 
Adams  v,  V»olff,  84  A.  U.  .^,  554.)   That  freedom  of  action  only  relates 
to  "municipal  affairs,"  whl(     ve  been  held  to  "refer  to  the  internal 
business  affairs  of  a  rounici   ..-y."   (Fragley  v.  i^helan,  126  Gal,  3S3.) 

Federal  aid  to  China,  federal  assistance  to  White  Russians  in 
China  and  action  by  the  United  States  Qovemmont  on  the  Israel  issue 
bear  absolutely  no  relation  to  "the  internal  business  affairs"  of  the 
City  and  County  of  San  Francisco,  Any  atte-. pt  by  the  Board  of  Super- 
visors to  take  official  action  thereon  by  resolution  or  ordinance 
would  be  beyond  their  cV/artor  powers. 

Since,  for  the  reasons  above  expressed,  the  iioard  can  not  take 
t         -^led  action  under  the  autonomous  home  rule  principles 
c         1  the  State  Constitution  and  the  local  Charter,  tne  next 
uestion  presented  is  whether  any  general  law  authorizes  such  action. 

It  is  fiznnly  established  that  with  regard  to  non-muiiicipal  affairs, 
the  powers  of  the  various  political  subdivisions  of  the  State  and  the 
powers  of  the  officials,  boards  and  agencies  of  such  subdivisions,  are 
controlled  bv  general  State  law,  (Department  of  Water  and  i'ower  v, 
Inyo  Chemical  Co.,  16  Cal.  (2d)  744:  Wilkes  v.  City  and  County  of  San 
Fr.'incisco,  44  Cal.  Apn,  {2d)  393). 

Under  State  law.  Boards  of  Supervisors  are  creatures  of  statute, 
and  the  authority  for  any  action  on  their  part  must  be  found  in 
st<itutox*y  law—either  expressed  or  to  be  implied  from  expressed  powers. 
(County  of  'iodoc  v.  Spencer,  103  Cal,  4V8;  Gouts  v.  County  of  Han 
Diego,  139  Cal,  iipj).   y06j  ii,  0.  Haley  v.  iCVay,  70  Gal,  App,  438; 
7  Cal.  Jur.  449).   ('art  2  of  the  Governiaent  Code  (Sections  25^00-26488) 
sets  out  with  considerable  particularity  the  general  law  re  the 
composition,  powers  and  duties  of  boards  of  supervisors.   ««o  power  of 
the  type  sou/^ht  to  be  exercised  in  the  proposed  resolutions  is  included 
in  such  general  law,  nor  is  any  power  therein  provided  from  which  the 
ri^ht  to  take  action  of  the  type  contemplated  tiay  be  reasonablv  inplied. 
All  of  the  powers  granted  relate  to  local  matters— i.  e.,  "unmicipal 
affairs"— and,  as  above  noted,  the  issues  involved  in  the  contemplated 
resolutions  are  not  cf  that  category. 

You  are  accordingly  advised  that  the  quesry  contained  in  your 
re^^uest  for  opinion  nust  be  an8wez*ed  in  the  negative. 

Respectfully  submitted, 

Jliw.  J.  0*TUUi,B 
CITY  ATTORNEY 

Tot  Board  of  Supervisors 
cc:  Mayor 

WFB 
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D«c«mber  23 »  1940 


SUBJECT;      BNLAROBIff'J^T  OF  »TIi«"  TO  BB  USED  IN  DI  iUWG  QUALIFICA- 

TIONS FOH  HETIKKMUT,   A3  SBT  FORTH  IN  5.2   (0) 

(1)   OF  THE  CHART8R,   CAN  OHLT  BE  BT  CH,   ..^..       ....^.ISNT-TEr'PORARY 

EMPLOYEES   RE   RETIREMENT  SYSTEM. 

GcntlMMn: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows t 

"Until  Septeaber  14,  1942,  when  3«etion  222,  Article  3, 
Part  I.  of  the  Municipal  Code  was  amended,  persons  under 
certification  from  cIyII  senrlce  eligible  lists  for  temporary 
SMployment,  were  excluded  from  nenbership  in  the  Retirement 
Systwi  \mless  they  were  already  members  of  the  Retirement 
System  at  the  time  they  entered  the  temporary  status.  During 
ths  period  of  exclusion  such  temporary  employees,  of  course, 
did  not  contribute  to  the  Retirement  System  and  o<msequently 
did  not  accumulate  credit  for  serrlce  rendered  in  a  temporary 
status* 

**0n  September  14,  1942,  Section  222  was  amended  by  Ordi- 
asnce  1777  (Series  of  1939)  to  provide  that  persons  under  such 
teaqM>rary  eertific»tions  would  become  members  of  the  Retiremwit 
System  upon  the  completion  of  six  months  of  service  uninterrupt- 
ed by  a  break  of  moz*e  than  one  month*  On  and  after  that  date, 
■any  persons  under  temporary  employment  have  been  members  of 
ths  System  in  that  status  and  so  have  contributed  and  aceummla- 
ted  credit  for  service  under  the  System* 

"Many  persons  excluded  from  service  while  la  a  temporary 
status,  ultimately  became  members  of  the  System,  not  through 
the  amendment  mentioned  in  the  pz*e ceding  paragraphs,  but  by 
•hange  in  their  status,  usually  to  that  of  persons  certified 
ftrem  civil  service  eligible  lists  for  permanent  waployaent* 

*The  proposal  now  has  been  made  that  the  retijremMit  law 
be  amended  to  give  credit  to  presMit  members  of  the  System  lAo 
were  excluded  at  wie  time  and  for  varying  periods,  from  member- 
ship while  serving  under  temporary  certification*  Contributions 
would  be  made  on  the  basis  of  salary  earned  in  such  status,  al- 
though the  details  of  adjustments  in  contribution  accounts  have 
not  been  discussed*  In  the  consideration  of  the  proposal,  note 
has  been  taken  of  subdivision  (G)  (1)  of  Section  165* 2f  reading 
as  follows  t 

♦  Charter 
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"(0)  Th«  following  tine  and  aenrlct  shall  be  In- 
eluded  in  the  oeaputation  of  the  service  to  be  oredited 
to  a  aeaber  for  the  purpose  of  determining  whether  such 
■•■ber  qualifies  for  retireaient  and  calculating  benefits: 

**(!)  Tloe  during  which  said  oMmber  is  a  aea- 
ber  of  the  retirenaent  system  and  during  and  for 
which  said  riteaber  is  entitled  to  reeeiTe  coapensa- 
tlon  because  of  senrioes  as  a  miscellaneous  officer 
or  employee* 

'*The  question  has  arisen  as  to  whether  the  Board  of  Super- 
Tisors,  by  ordinance,  can  grant  credit  for  tloe  prior  to  Jxily 
1,  19V7,  which  is  the  effective  date  of  Section  165.2,  rendered 
In  a  status  then  not  requisite  for  nieabership  in  the  Retirement 
Systea,  and  therefore  rendered  while  the  individual  concerned 
was  not  a  raefflber  of  the  Systea.  Before  proceeding  further  with 
the  proposal  recited  in  the  fourth  paragraph  of  this  letter, 
it  is  iapox*tant  that  we  know  whether,  to  grant  credit  for  the 
teaporary  service  as  proposed,  it  will  be  necessary  only  that 
the  Municipal  Code  be  aaended,  or  whether,  on  the  contrary. 
It  will  be  necessary  to  amend  the  Charter,  in  view  of  Sub- 
division (0)  (1)  quoted  above." 

Section  165.2,  subdivision  (G)(1)  of  the  Charter  provides,  as 
you  have  indicated,  to  wit: 

"(G)  The  following  time  and  service  shall  be  included 
in  the  computation  of  the  service  to  be  credited  to  a  member 
for  the  purpose  of  determining  whether  such  aeaber  qvialifies 
for  retivaent  and  calculating  benefits: 


"(1)  Time  duz*ing  which  said  aeaber  is  a  aMib«r 
of  the  retirement  system  and  during  and  for  \diich 
•aid  aeaber  is  entitled  to  receive  coapensation  be* 
eause  of  seznriees  as  a  miscellaneous  officer  or  ea* 

ployee." 

This  Charter  provision  expresslv  states  what  tiae  and  eervice 
are  to  be  included  in  determining  (l)  whether  one  qualifies  for  re« 
tiresMnt,  and  (2)  in  calculating  the  benefits  to  be  allo%«ed  thex^- 
under.  The  time  therein  specified  is  the: 

"Tiae  during  which  said  aeaber  XMl  ^  aeaber  of  the  re- 
tireaent  system  and  during  and  for  whioh  said  meoiber  is 
entitled  to  receive  compensation  because  of  sez*vices  as 
a  aiscellaneous  officer  or  employee." 
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Zb  t1«w  of  th«  Charter  limitation  «boY«,  any  effort  to 

tha  tiae  and  Mnrlco  to  be  so  uyd.  In  detaralning  whether  one 
qualirxee  for  retirement  and  calculating  benefits,  to  Include  serTlce 
rendered  while  the  Individual  concerned  was  not  •  member  of  the  re- 
tir^aent  system,  could  only  be  aceonpllshed  by  Charter  amendment. 

Tou  are  so  advised  In  connection  with  yoxir  Inquiry  as  subodt* 
ted. 

Respectfully  submitted, 


CITY  ATTORNET, 


To:  Ketlreaent  Board 


^SA/ 


December  28,  1948 

SUBJECT:   APPOINTMENT  OP  PUBLIC  WELFARE  DIRECTOR  AS  DEPUTY 
DIRECTOR  OP  STATE  DEPARTI^ENT  OP  SOCIAL  WELFARE 
NOT  A  VIOLATION  OP  SECTION  142  OF  THE  CHARTER 

Dear  31ri 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"On  Monday,  December  6,  1948,  the  Board  of  Supervisors 
passed  Resolution  No,  8148,  Series  of  1939,  authorizins  the 
President  of  the  Board  to  ehter  into  certain  contracts  with  the 
State  of  California  for  the  continued  administration  of  Old 
Age  Security  and  Security  for  the  Blind  by  the  City  and  County 
of  San  Francisco  through  the  Public  Welfare  Department  and  the 
Controller's  Office.  This  resolution  reads  in  part: 

'WHEREAS,  The  State  desires  the  Board  of 
Supervisors  to  nominate  a  qualified  person  to 
serve  as  Deputy  Director  of  the  State  Departinent 
of  Social  Uelfare  for  the  administration  of  such 
aids  by  and  in  San  Francisco  for  and  on  behalf 
of  the  State; 

'BE  IT  FURTHER  RESOLVED,  That  the  Director 
of  Public  Welfare  of  the  City  and  County  of  San 
Francisco  is  horeby  designated  by  this  Board  of 
Supervisors  as  the  person  to  be  appointed  as 
Deputy  Director  of  the  State  Departraent  of  Social 
welfare  for  the  adraiaistratlon  of  such  aids  by  and 
in  San  Francisco  for  and  on  behalf  of  the  State." 

The   contract  between  the  State  Department  of  Social  welfare 

and  the  City  and  County  of  San  Francisco  which  the  President  of  the 

Board  was  authorized  to  sign  pursuant  to  Resolution  No.  8148  reads  in 
part  as  follows: 

'The  Director  of  the  State  Department  of  Social 
Welfare  shall  appoint  the  county  welfare  director,  or 
person  by  whatever  title  designated  who  acts  as  county 
welfare  director,  or  such  other  qualified  person  as  the 
Board  ol  Supervisors  of  County  may  designate,  as  a 
Deputy  Idrector  of  the  State  Department  of  Social  Velfare 
with  full  authority  to  take  final  action  in  determining 
the  eligibility  of  applicants  and  recipients  of  security under 
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said  Article  XXV  aid  with  respect  to  restoring. 
Increasing,  or  decreasing  of  security  granted 
under  Article  XXV  and  to  certify  payrolls  of 
persons  eligible  to  receive  security  under  said 
Article  XXV,  and  such  Deputy  Director  of  the  State 
Department  of  Social  Vtolfare  shall  take  all  final 
action  with  respect  to  said  matters.* 

The  last  paragraph  of  Section  142  of  the  Charter  of  the  City 
and  County  of  San  Francisco  provides: 

'Any  person  holding  a  salaried  office  under 
the  city  and  county,  whether  by  election  or  appoint- 
ment, who  shall,  during  his  term  of  office,  hold  or 
retain  any  other  salaried  office  under  the  government 
of  the  United  States,  or  of  this  state,  or  who  shall 
hold  any  other  salaried  office  connected  with  the 
government  of  the  city  and  county,  or  who  shall  become 
a  member  of  the  legislature,  shall  be  deemed  to  have 
thereby  vacated  the  office  held  by  him  mider  the  city 
and  county,' 

The  appointment  of  the  Public  welfare  Director  of  the  City 
and  County  of  San  r^'rancisco  as  Deputy  Director  of  the  State  Department 
of  Social  IVelfare  would  not  in  any  way  carry  with  it  any  salary  from 
the  State  of  Calirornlt.  and  as  indicated  by  the  resolution  and  contract, 
would  be  only  for  the  purpose  of  expediting;  and  making  readily  possible 
an  efficient  and  simplified  operation  under  the  contract. 

We  have  discussed  the  above  informally  with  Mr.  vVard  of 
your  office  and  it  appears  to  us  that  the  acceptance  by  the  Director 
of  Public  Welfare  of  an  ax:>pointment  as  Deputy  Director  of  the  State 
Department  of  Social  .lelfare  for  purposes  of  this  contract  would  not 
reoresent  a  circumstance  comin2  within  the  provisions  of  Section  142 
of  the  Charter  as  quoted  above* 

We  would  very  much  appreciate  your  opinion,  however,  as  to 
whether  or  not  the  accepting  of  such  an  appointment  as  Deputy 
Director  of  the  State  Department  of  Social  vVelfare  by  the  Director  of 
Public  V,  elf  are  would  In  any  way  jeopardize  or  have  a  bearing  on  his 
employment  and  the  conditions  of  his  employment  with  the  City  and 
County  of  San  Francisco,  either  In  reference  to  Section  142  of  the 
Charter  or  otherwise." 
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OPINION 

The  question  contained  in  your  request  is  concerned 
primarily  with  the  application  of  the  last  paragraph  of 
Section  142  of  the  Charter  which  appears  verbatim  in  your  request. 


As  you  have  indicated. 
Welfare  Director  of  the  City  and 
Director  of  the  State  Department 
any  way  carry  with  it  any  salary 


the  appointment  of  the  Public 
County  of  San  Francisco  as  Deputy 
of  Social  V.elfare  would  not  in 
from  the  State  of  California.   I 


advise  you  tlierefore,  that  the  appolntnent  of  the  Public  Welfare 
Director  in  this  capacity  would  not  be  a  violation  of  the  provisions 
of  Section  142  of  the  Charter  inasmuch  as  this  Section  clearly 
prohibits  the  appointment  of  a  salaried  olflcer  of  the  City  and 
County  to  another  salaried  position  in  the  City  and  County  of  San 
Eranclsco,  State  of  California  or  Uaited  States  Government. 

Tliereiore,  you  are  advised,  that  the  Director  of  Public 
Welfare  would  not  in  any  way  jeopardize  his  position  as  Director 
of  Public  v^elfare  of  the  City  and  County  of  San  Francisco  by  the 
acceptance  of  an  appointment  as  Deputy  Director  of  the  State 
De  artinent  of  Social  Velfare. 


Respectfully  submitted. 


CITY  ATTORNEY 


To:  Director  of  Public  -elf are 

cc:  Wm, .L,  Henderson  -  Civil  Service  Commission 

BJW,  Jr. 


